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BE | T REMEMBERED t hat on Thursday, Novenber 30,
2000, commencing at the hour of 9:32 a.m, thereof, at the
State Capitol, Room 126, Sacranento, California, before ne,
DANI EL P. FELDHAUS, CSR #6949, RDR and CRR, the follow ng
proceedi ngs were hel d:

--000- -

CHAIR PORINI: We'll go ahead and call the
Novenber 30th meeting of the Commi ssion on State Mandates
to order.

May | have roll call?

MS. HHGASHI: M. Beltram ?

MEMBER BELTRAM : Here.

MS. HI GASHI: Ms. Hal sey?

MEMBER HALSEY: Here.

MS. HHGASHI : M. Lazar?

MEMBER LAZAR: Here.

MS. HIGASHI: M. Robeck?

MEMBER ROBECK: Here.

MS. HIGASHI: M. Sherwood?

VI CE CHAI R SHERWOOD: Her e.

MS. HIGASHI: Ms. Steinneier?

MEMBER STEI NMEI ER: Her e.

MS. HIGASHI: Ms. Porini?

CHAIR PORI NI : Here.

Al right, the first item of business will be

approval of the mnutes, item nunber 1.
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Any coment s?

MEMBER BELTRAM : Madam Chair, | am quoted -- and
| think I did say it -- it's under the point where |
i ndi cated my daughter is working for the Humane Soci ety,
and that they had a contract with -- and | said the
"county," and it really is the City of Santa Rosa rather
t han the County of Sononm.

CHAIR PORI NI : Ckay, we can add that.

MS. HIGASHI: W can make that correction.

CHAIR PORINI: Any other comrents?

VI CE CHAI R SHERWOOD: Move for approval with that
correction.

CHAIR PORINI: Second?

MEMBER STEI NMEI ER: Second.

CHAIR PORINI: W have a notion and second.

Al those in favor, indicate with "aye."
(A chorus of "ayes" were heard.)

CHAIR PORI NI : Opposed?

Mbotion carries.

That takes us to our second item of business, the
proposed consent cal endar

MS. HHGASHI: There is one itemon the consent
calendar. And that is --

MEMBER BELTRAM : That's left?

MS. HIGASHI: You know, we started out anbitious

this nonth, and that's item 13, and that is adoption of the
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proposed regul ati ons --

CHAIR PORINI: Al right.

MS. HHGASHI: -- regarding the SB 1033 process,
and also to Article 1, which is the general section.

MEMBER STEI NMEI ER: Move approval of the consent
cal endar.

MEMBER BELTRAM :  Second.

CHAIR PORINI: W have a notion and a second for
approval for the consent cal endar, consisting of
item 13.

Al those in favor indicate with aye.

(A chorus of "ayes" were heard.)

CHAIR PORI NI : Opposed?

The item carri es.

Did you want to talk about proposed itens that
woul d be post poned?

MS. HHGASHI: Yes. 1'd like to confirmthat
items 9, 10 and 11 are postponed.

CHAIR PORINI: So those are the Financi al
Conpl i ance Audits, the School Site Councils and the County
Treasury Oversight Commttees.

MS. HIGASHI: These are all Proposed Paraneters
and Cui del i nes.

CHAIR PORINI: Right. So these are all going to
be post poned.

MS. HHGASHI: Until the January heari ng.
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CHAIR PORINI: G eat.

Any questions or comments?

Al right. Then we'll nmove on to our first item
of busi ness.

MS. HHGASHI: Item 2, Proposed Statenment of
Deci sion of hearing officer will be presented by Staff
Counsel Cam |l e Shelton.

MS. SHELTON: Good nmorning. This item addresses
t he County San Di ego versus State of California case, which
is on remand fromthe California Suprene Court. In that
case, the County of San Di ego sought rei nbursenent under
Article XIIl B, Section 6, for the costs of providing
health care services to
medi cal | y-i ndigent adults who formally received nedi cal
care under Medi-Cal .

The California Suprene Court held that the
medi cal | y-i ndigent adult |egislation constituted a new
program However, the Court remanded the case back to the
Comm ssion to determ ne whet her, and by what anount, the
statutory standards of care forced the County of
San Diego to incur costs in excess of the funds provi ded by
the state and to determ ne the statutory renedies to which
San Diego is entitled.

This case concerns the rights of the County of
San Di ego only and does not involve other counties.

One year ago today, the Comm ssion assigned this
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case to a hearing officer to prepare a Proposed Statenent
of Decision. Follow ng the submttal of several briefs in
a two-day hearing, the hearing officer submtted his
Proposed Statement of Decision, a copy of which is attached
as Exhibit B in your binders.

The hearing officer recommends that the
Comm ssi on dism ss the County of San Diego claimfor the
reasons summari zed on page three of the executive summary.

Under the Comm ssion's regul ations, the
Comm ssi on may adopt, nodify or deny a Proposed Statenment
of Deci sion prepared by a hearing officer. |If the
Comm ssi on does not adopt the proposed decision, the
Comm ssion itself may either decide the claimfollow ng a
review of the record, or may remand the case back to the
hearing officer to reconsider the claimand/or take
addi ti onal evidence.

In the present case, both parties have submtted
comments on the Proposed Statenent of Decision. Both
parties contend that the ampbunt of credit applied by the
hearing officer in the formof a surplus of
Short-Doyle funds to reduce San Di ego's claimfor
rei mbursenment is wong. Accordingly, staff recomends that
t he Comm ssion remand the Proposed Statenment of Decision
back to the hearing officer for reconsideration, in |ight
of the coments filed by the parties.

WIIl the parties and their witnesses please state
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their nanmes for the record? Please state your nanmes for
t he record.

MR. DE LA GUARDI A: Ranon de |la Guardia, Deputy
Attorney General, representing the State of California.

MR. BARRY: Tinmothy Barry, Senior Deputy County
Counsel, on behalf of the County of San Di ego.

Al so present is Julie Stewart, who is a
representative of Life Mart, the Adm nistrator for the CMS
program for the County of San Di ego; and Sandra M Chesney,
who is director of the CMS program at the tine in question,
when the litigation initially arose.

Al so present is John MTighe, who is with
t he Health and Human Services Agency for the County of San
Di ego.

CHAIR PORINI: Al right, M. De |la Guardi a,
woul d you |ike to begin?

VI CE CHAI R SHERWOOD: Madam Chair, are we going
to swear in the w tnesses?

CHAIR PORINI: Yes. Sorry about that.

MS. HHGASHI: We're so eager to nove ahead.

WIlIl the witnesses in the audience, as well as at
the table, please raise your hands?

Do you solemly swear or affirmthat the
testi nony which you are about to give is true and correct,
based upon your personal know edge, information or belief?

(A chorus of "I do's" was heard.)
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MS. HI GASHI: Thank you.

CHAIR PORINI: Al right.

MR. DE LA GUARDI A: Thank you, Madam Chair.

The staff's recomendati on canme as sonething of a
surprise because what both parties agree on would be a
m nor change to one of the offsets in the proposed
deci sion, would just reduce the nunmeric anount of the
mental health surplus. | don't see any need to renmand
t hat .

And | think another reason for not remanding is,

there's actually two conponents of this proposed deci sion.

One conponent is that the county has not
establi shed by credible evidence that it had a
41 million-dollar programin 1990-91; and because of that,

it hasn't nmet its burden of proof with respect to funding.

And the second conponent is the various offsets,
which | would take to be in the alternative; that if, for
sone reason, that finding was not sustained, then we go
back and we reduce the offsets fromwhat we do have
evi dence presented, that the county could not neet its
burden of proof.

Now, the hearing officer based his decision on
several factors, including the credibility of the evidence

that the county presented; the fact that records were
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destroyed and were not presented; the fact that the county
present ed evi dence of revenues but not expenditures.

And we have evidence in the record show ng the
i mportance of having expenditures. W have evidence of at
| east three, possibly four, instances of a carryover of
funds from'89-90 to '90-91, that the records show the
county had a surplus. And that would be found on page 1067
of the adm nistrative record. And that is just sinply
reached by the fact that the revenues they carried over
fromthe prior year and the expenses they show fromthe
prior year, there was an over 400, 000-dollar discrepancy of
surpl us of revenues.

Then we al so have evidence that in 1997 the
county distributed 605,000 dollars fromthe fiscal years
90 and '91. And this is found at the adm nistrative
record on page 926 and 927. 185,000 dollars of that noney
was fromthe year in question, '90-91.

So this evidence al one shows that in -- excuse
me, the third category would be the nmental health, where
t he county presented records show ng what they budgeted to
spend on nental health, which was 2.9 mllion. But in
actuality, the records they provided the Comm ssion were
not the records showi ng what they actually spent. W
obt ai ned those fromthe Departnent of Mental Health. And
there was a discrepancy of 1.5 million dollars.

This is just an exanple of the inportance of
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being able to check revenues with expenditures.

Anot her conponent reached by the -- another
reason why the adm nistrative |aw judge found the county
did not neet its burden was the fact that there was a
program the California Healthcare for Indigents Program
the CHI P Program which is Proposition 99 noney, which the
county comm ngled. This county in this year conm ngl ed the
program |t was not a separate program The state
provi ded funds for that program which the county used for
t he same popul ation and the sane services. And the
adm nistrative | aw judge appropriately found that you
coul dn't distinguish between the two programs. This was
state noney that was being provided.

And finally, the other conponent for finding the
county did not sustain its burden was the fact that it had
actually set up what was the equival ent of an HMO program
with its providers, where they created risk pools which
limted the county's risk for expenditures to the anount
provided by the state in these fiscal years. And they had
set up a point system for providers, where they were paid
so nuch per point for services. And if there was any noney
| eft over, that noney would be distributed on a pro rata
basi s.

On the other hand, if there wasn't sufficient
funds, then the providers would have to absorb the |oss.

And when you put all these together -- now, these
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may be vol untary aspects of the county; but the fact is,
the Comm ssion's duty is to determ ne whether there was a
rei mbursabl e mandate. And we know from prior cases -- the

Lucia Mar and the City of El Monte, for exanple -- that

when there are alternatives to spending county funds that
are avail able, then they have to be considered to determ ne
whether it's a reinmbursable mandate. And the county has
not shown that these alternatives were not in existence

t hen.

It's always an issue -- | know that the county
has stated that this was not an issue before the
Comm ssi on, but this was always an issue before the
Conmi ssi on.

Addr essing the second part of the proposed
decision, |'ve addressed that in my reply, but I'IIl just
say that there were certain SLIAG funds which al so
represented an alternative to the county expending its
noney. These were state-provided funds for |egalized
i mm grants. There were the unaccounted-for CHI P funds,
whi ch the county has presented evidence purporting to show
how t hose funds were accounted for. But that evidence is
conm ng after a year that this has been before the
adm nistrative law judge. And it raises nore questions
t han not because it shows that there were surpluses from
the CHIP funds in interest that were carried over fromthe

prior year, and there were surplus funds. So, again, we
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have the question of surpluses.

We really see no need for remandi ng this.

We see that m nor change nade to the nental health offset,
and that should be sufficient after all the time we' ve
spent on this case. |It's been three years since the remand
fromthe Suprene Court. It's been ten years since the
claimwas originally filed.

The fact that the county has destroyed records,
has presented inconsistent records; that it has other
fundi ng alternatives of state nonies or its own HMO is
sufficient basis alone for the Comm ssion to deci de that
t he county has not nmet its burden of proof.

And | should also say that we're only dealing
with this one year. That was one other itemin the staff
report that | have to take exception to, the county -- in
the staff report, it says that the state did not provide
sufficient funding for the year '89-90. However, the
county has waived any claimto funds for that year. And so
given the state of the record, we have to assune that there
was sufficient funding; and given the fact that there were
surpluses and carryovers, that there was sufficient funding
for that year.

The subsequent years, the state created what's
known as the "Realignnent Program " where we started
fundi ng these services through the vehicle |icense fee and

a sales tax. And as part of that, the state did inpose the
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"poison pill," which would provide that any reinbursable
mandat e woul d elim nate that fundi ng mechani sm after
real i gnment.

But realignnent apparently has been working and
has been funding. So, really, what's before the Comm ssion
is only one year, one particular county's program This is
rat her exceptional for the Comm ssion, which usually deals
with statew de mandates. And we have a well-reasoned and
wel | - consi dered proposed decision, which finds that the
county could not sustain its burden. And we have these
alternative offsets, in case it's remanded. Because we do
know from the state of the evidence that these offsets have
to be inposed.

So | would urge the Comm ssion to nmake that one
change for the mental health funding, and then adopt a
deci sion of the proposed decision of the adm nistrative |aw
j udge.

Thank you.

CHAIR PORINI: Al right, any questions from
menber s?

Al right, M. Barry?

MR. BARRY: Thank you, Madam Chai r wonman.

I guess what I'Il initially address is whether or
not it should be remanded to the ALJ for further hearing.

If you' d like, | can present ny entire argunent with

respect to the merits of why the state is not entitled to
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the credits and why it was erroneous for the ALJ to
concl ude that the county was not conpelled to spend the 41
mllion dollars that it spent.

Would you like ne to go ahead and make that
argument now, or should |I just sinply address the issue of
whet her it should be remanded?

CHAIR PORI NI :  \Why don't you address the issue of
remand?

MR. BARRY: Okay. On the issue of remand, there
are not only the nmental health issues upon which the
parties agree that the state is not entitled to a credit,
there are other issues that are raised by the coments.
And the remand -- the suggested remand indicates that the
ALJ shoul d reconsider his decision in view of those
comments in their totality. | think that there are a
number of factual and | egal issues that are raised in the
comments that we filed which address not only the nental
health issues, but the SLIAG issue: Wiy is it not proper
to give the state credit for SLIAG? Wiy is it not proper
for the ALJ to give a credit for CH P fundi ng that was
al l egedly not accounted for? Wiy was it not proper for the
ALJ to give credit for all of the mental health funding
t hat was received by the county nental health departnent?
Those are all issues that would be considered on remand.

So when counsel indicates that it's a very sinple

mat hematical calculation, | don't think that's accurate.
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The other thing | think that we need to address,
and one of the factual issues; when | read
t he proposed decision, the ALJ states that the
county continued to fund its CMS program at the
41-mllion-dollar level; the ALJ found that we spent
41 mllion dollars. \What the ALJ did find was that
t he county was not conpelled to spend that noney.

In our comments to the proposed decision, we
state -- we referenced the Suprene Court's decision as to
why that is not even an issue, really, before this Court.
The court has already found that the state was -- that the
county was conpelled to spend that noney.

It was remanded for the purpose of determning to
what extent the service levels -- the |levels of service
provi ded by the county exceeded the applicabl e standards of
care. That was the scope of the renmand.

And if you read the decision of the Court of

Appeal in the County of Sonoma case, that came out just

| ast week, in distinguishing the San Di ego County case from

the County of Sonoma versus Conmmi ssion on State Mandates

case, the Court said:
"The County had to expend funds to provide health
care services for a population formerly served
solely by the state. San Diego County had a
direct and ascertainable cost resulting fromthe

state's action."
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So the courts acknowl edge what the Court said in
t he Suprene Court's decision in this case, that the county
spent the nmoney. So the issue is whether or not the county
was conpelled to spend that noney, and that's the issue
that we've al so addressed in our conmments.

So | think for the purposes of getting it right,
which is, | think, the nmost inportant thing here, is to
have it sent back to the ALJ, have himreview the coments,
address those coments, and cone up with a decision that we
know i s correct.

That's really all the comments | have with
respect to that.

There are a couple other itenms that with respect
to -- there were a couple of credits that the ALJ gave the
state and | was not able to determ ne why those credits
were given. |'ve since been able to go back and figure out
what it was. And if you'd like, | can explain that for the
Commi ssion and for the record, so that the ALJ can have
that information. And assuming that it goes back to the
ALJ, he can understand why those mat hemati cal cal cul ati ons
wer e erroneous.

CHAIR PORINI: Let ne ask staff at this point,
if, in fact, this decision were to go back to the ALJ,
would it be limted in scope or would we limt in scope
what the ALJ woul d | ook at?

MS. SHELTON: You can. | agree that the

30



St at ement of Decision, the reasons for the recommendati on
of a dismssal, is done in the alternative. The reason why
we recommended that it was remanded back was because both

parties agreed that at |east the credits to the county's

claim-- sonme of the credits were erroneous.
VWhen | wote this, | did not -- | don't know if
the parties agree -- or the County of San Di ego agrees with

the state's position or requested anmendnments to that
portion of the decision. So, to ne, it's a substantive
i ssue.

The hearing officer has reviewed the entire
record and has held a two-day hearing. So it would be a
matter, | believe, for himto decide, whether or not to
change t hose nunbers.

But you can just |limt the remand back on that
one particular reason on reducing the claimand | eave the
ot her reasons -- one being over the comm ngling of the
funds and not providi ng supporting docunmentation; and the

other, that they shifted the risk of financial |oss to the

private contractor. You can |eave those "as is" and not
remand it back on those issues.
MEMBER ROBECK: | have a foll owup question

CHAIR PORINI: M. Robeck?
MEMBER ROBECK: Does that nean that the
Comm ssion could remand this back to the hearing officer

and | eave an open record, or go beyond the scope of what's
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reconmended here, in terms of issues?

MS. SHELTON: You can, yes. | nean, you can
remand it back with any direction to the hearing officer
that you wish to give to him

If you wanted to remand it back to review and
reconsi der all of the argunments raised by the County of San
Diego in their coments, you can do that.

CHAIR PORINI: Yes?

MEMBER ROBECK: Just a comment. |I'ma little
di sturbed that, you know, we're conmng up with a factual
situation that both sides agree, after a hearing officer
has heard sonething and both sides agree with that factual
i nformation, which may be dim nished in value by the
Attorney General in terms of -- but we're tal king about,
you know, several hundreds of thousands of dollars of
potential costs here. And |I'mdisturbed that there m ght

be other elenments that have not been considered in this

case.

You know, if you m ss sonething that big, as nuch
time as has been put into this and you still cone up with
an adm ni strative decision -- an adm nistrative | aw

deci sion that seens to have a hole in it of substantia
size -- a factual hole that both sides agree. And | just
don't know if there are other factual issues that m ght
al so be m ssing.

CHAI R PORI NI : | believe that this Conm ssi on has
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four options under the APA: W can adopt the decision that
the ALJ has provided. W can deny the decision that the
ALJ has provided. W can nodify to correct for errors. O
we can remand the decision back to the ALJ for rehearing;
or we could, in fact, open the record and have the hearing
our sel ves.

So we have a variety of different options
avail able to us.

MEMBER STEI NMEI ER: Madam Chair ?

CHAIR PORINI: Yes, Ms. Steinneier?

MEMBER STEI NMEIER: | have a question for staff
based on the testinony of both parties this norning.

Woul d you change your recommendati on or nodify
your reconmendation in any way?

MS. SHELTON: No, | would keep it.

MEMBER STEI NMVEI ER: And you woul d make it
open-ended; not just limted to the one issue?

MS. SHELTON: Well, | think a ot of the
argunments raised by the County of San Di ego have already
been raised to the ALJ, at least with regard to the first
two reasons for denial.

| think the real issue is in the calcul ation of
t he numbers, at l|east that's where there's agreenent that
there are some probl ens.

MEMBER STEI NMEIER:  So you would |limt the scope

-- the ALJ's remand to those i ssues?
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MS. SHELTON: | hesitate because | am not the

hearing officer. | wasn't the person taking in the
evi dence.

And, yes, |I've reviewed the record, but only to
determ ne -- to understand what the decision is.

| have not reviewed the record in the detail and
depth that the hearing officer has. So | hesitate to
answer you in that respect.

MEMBER STEI NMEI ER: Nice tap danci ng.

| agree with M. Robeck that if this is found, in
| i ght of reading the coments of both parties, maybe the
ALJ m ght find some other holes on his own. And, you know,
this is why we send it to an ALJ initially, was that we
didn't want to have to -- Camlle, we didn't want her
staff to have to dig that deep into it.

And so I"'minclined to remand it to the ALJ based
on the coments that we have, not totally open-ended, but
to review those comments and nodify the decision
accordingly. That would be my recommendati on.

CHAIR PORINI: M. Robeck?

MEMBER ROBECK: The only thing 1'd say is, we're
not asking the ALJ to nodify the decision but to reconsider
the decision. So he could come back with the same
deci si on.

MEMBER STEI NMVEI ER: The sane deci si on,

t heoretically.
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MR. DE LA GUARDIA: May | comrent, please?

CHAIR PORINI: Yes, M. de la Guardia; and then I
think M. Barry wanted to conclude his testinmony.

MR. DE LA GUARDIA: Oh, |I'msorry.

| just wanted to say that the error was just a
very small error with respect to howto treat the surplus
of mental health funds fromthe prior year. There were
sone categorical funds which could not be credited. That
was a small technical error.

There was no real error in the amobunt. It's just
in the treatment of this -- it's a rather collateral
matter. And | really don't see that it warrants reopening
the record for something |ike this.

And as | say, it's really a second alternative
part of a carefully-reasoned decision that the ALJ spent
quite a bit of time on.

So | would urge the Commi ssion to just -- if
there's going to be a remand, just to limt it to that one
matter. | don't think it's necessary to reopen everything
again after two days of hearing and after the creation of
this volum nous record.

CHAIR PORINI: Al right, M. Barry -- Cam |l e,
were you raising your hand to comment?

MS. SHELTON: Just to indicate that the
recomrendati on was not to reconsider all of the evidence

t hat has come in, but to only ook at the coments that
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cane in on the Proposed Statenent of Decision. That was
it. | mean, |I'mnot recomending that the hearing officer
open up all the evidence again and have another hearing or
even take in additional evidence; just to sinply reviewthe
comments filed on the Proposed Statenent of Decision, to
det erm ne whet her or not he would want to nake any changes.

CHAIR PORINI: Al right, M. Barry, do you want
to continue your coments?

MR. BARRY: If | just may neke -- there's three
or four comments I'd |ike to nmake.

Nunmber one, M. de la Guardia indicates that it's
a small number. We contend that there is an
8, 000, 000-dol lar error. And | don't think that's a smal
number. M. de |la Guardia agrees that there is a
1.7 mllion-dollar error. | don't think that's a small
number, either. So | don't think you can mnim ze the
ampunt of nmoney that we're tal ki ng about here.

Secondly, |I've seen witten and |'ve heard said
here today that the county destroyed records; and | just
cannot sit here and listen to this anynore. The all eged
destruction of docunents consisted of 12 pages of docunents
t hat were contained in a box that was destroyed between the
period of time of the first inspection by the state
representatives and the second inspection. Those were the
gol denrod copies of the county's docunents.

MEMBER BELTRAM : Did they have chads on thent?
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MR. BARRY: Pardon?

MEMBER BELTRAM : Did they have chads on thent?

MR. BARRY: We counted them nore than once.

Medi cus mai ntai ned the pink copies of those very
same docunents of which is Exhibit 31 in the record. So
it's a msrepresentation to say that there were records
destroyed between the tine that the auditor went there the
first time and the second tinme; and that those records
weren't available to the state's review. And I'mreally
tired of hearing that because it's not true.

The other thing I'd like to point out is with
respect to the calculations. The ALJ gave the state a
credit for 124,000 dollars, indicating that there was a
di fference between the -- let ne get the nunmbers right --
bet ween the 32,229, 000-dol |l ar nunber that the county was
asserting was spent through Medicus on its program and the
32,102,518 dollars that was evidenced by the checks.

The ALJ is conparing apples and oranges there.
The ALJ -- the 32,102,518-dollar figure does not include
140,580 dollars, which was paid for eligibility physicals,
whi ch was evidenced in the record. Wen you add that
number to the 32,102,518, you get the 32,229, 000-dol I ar
nunber -- or 40, 000-dol |l ar nunmber -- 43,000-dol |l ar nunber.

And then if you |look at Attachnent A to our

closing brief, there's a 13,000-dollar credit for the
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general | edger adjustnment that accounts for that noney. So
that's how we canme out with the 32,229, 000-doll ar nunber.

The ALJ, understandably, in reading back through
all of the masses of nunmbers that were presented to him
may very well have been confused on whether or not we had
fully established the nunbers on that claim

The other issue that was raised by counsel was
with respect to the alleged prior year funds that were |eft
over. Wth respect to that, the record at, | believe, 1068
and 1069 tal ks about how the funding worked. Funds aren't
necessarily spent in the next year or the next year. Wth
respect to the CMS dollars, those funds are obligated to be
paid. The clains sonmetimes are contested. They are
sometimes not allowed. But, in fact, the record would
denonstrate that for '90-91 clainms, a portion of those
funds were paid out in '91-92 and a portion of those funds
were paid out in '92-93.

And, in fact, if you | ook at the general | edger
account for '91-92 for Medicus, it would show that there
was a 530, 000-dol | ar deficit of expenses overfundi ng for
that year. So you can't |ook at the general |edger as a
snapshot in tinme and say, "Well, there was prior-year
fundi ng of 7,300,000, and prior-year expenses of 6,900, 000.

So they obviously had 400,000 dollars left over that they
didn't spend.” You can't do it. It doesn't nmake any sense

to do it.

38



And the state wasn't advocating that as a credit,
| don't believe. | think they were, in their brief,
arguing that this is a discrepancy that we found, and the
county can't account for it. Well, we never really
attempted to account for that. It wasn't an issue.

But the ALJ has now then given the state a credit
for that, to which we don't believe it is entitled.

Ot her than that, | have no other coments.

CHAIR PORINI: Questions from Members?

M. Beltram ?

MEMBER BELTRAM : M. Barry, was this testinony
given to the hearing officer?

MR. BARRY: \Which testinony is that?

MEMBER BELTRAM : That you just gave us.

MEMBER STEI NMEI ER: The | ast one.

MR. BARRY: The testinony with respect to the
di fference of the 124,000, all of that's in the record.

MEMBER BELTRAM : COkay.

MR. BARRY: The di screpanci es between the
prior-year funding, that's in the record.

But what my point was, the state wasn't arguing
that they were entitled to a credit for that anmount at the
hearing, or anytine after the hearing, | don't believe.

MEMBER BELTRAM : Well, we did --

MR. BARRY: They were arguing that it was a

di screpancy in the nunmbers; and, therefore, the state -- or
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the county can't prove of its claim

The ALJ went a step further in its proposed
decision and said, "Oh, well, here's a nunber. There's a
di fference," and gave thema credit for 426,000 dollars, to
which | don't believe was ever at issue in the hearing.

CHAIR PORINI: M. de la Guardia, did you want to

MR. DE LA GUARDIA: We did argue it in our
closing brief. W comented on the state of the evidence
that the county presented. |It's just one nore discrepancy
that the expenditures did not match up with the revenues
t hat they showed. And they had introduced this evidence.

And it just cones out at you that the nunbers don't add

up.
And there is no evidence in the record with

respect to -- there is this evidence in the record. And

the county -- this is just another instance of the county's

records and not providing to the auditors, records or
i nformati on about this.

And believe ne, the auditors tried on several
visits and phone calls to get the information.

And so we did comment in our closing brief, we
commented on the evidence and the testinmony. And this was
t he docunentary evidence that they had presented.

CHAIR PORINI: Al right, other questions from
Member s?
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MR. BARRY: Madam Chai rwoman, do | understand
t hat what is under consideration now is whether or not to
remand it?

CHAIR PORINI: \What is under consideration is to
accept the decision by the ALJ, to deny the decision by the
ALJ, to nodify the decision by the ALJ, to deny the
decision and remand it back to the ALJ, or to open the
record ourselves and hold another hearing. Those are the
options before the Comm ssion.

MR. BARRY: The reason | ask is, | have comments
to the appropriateness of a nunber of other credits that
have been given to the state; | have comments to the
appropri ateness of the finding that the county was not
conpelled to spend the noney, beyond what |'ve said.

And if you'd like, I can take up the Comm ssion's
time at this point and maybe take 15 or 20 minutes or a
hal f an hour to address those points. But if it's not
going to be at issue, then | don't want to take up your
tinme.

CHAIR PORINI:  Well, why don't we see if there
are other questions or coments from Menbers of the
Comm ssi on?

MEMBER ROBECK: |'mready to make a notion.

CHAIR PORINI: Al right.

MEMBER ROBECK: | nove that the Proposed

St at ement of Deci sion be remanded back to the hearing
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of ficer for reconsideration, in light of the coments filed
by the parties, the staff recomrendati on.

MEMBER STEI NMEI ER: Second.

CHAIR PORINI: Al right, clarification. |Is that
at all limted as Ms. Shelton recommended or you're | eaving
it open-ended, and we're asking the hearing officer to, in
essence, rehear the case de novo? O are you asking only
to have the record open to |look at certain specific issues?

MEMBER ROBECK: As | understand the staff
recommendation, it's reconsideration in |ight of coments
filed -- past tense -- by the parties.

MS. SHELTON: Comments to the proposed deci sion,
just to reconsider the proposed decision in |ight of the
comments filed on that decision.

CHAIR PORINI: Al right, we have a notion and a
second before us.

I's there discussion by Menbers?

MEMBER BELTRAM : Madam Chair, | just have
one --

CHAIR PORINI: M. Beltram?

MEMBER BELTRAM : -- particular concern, and that
is the hearing officer's statements regarding the contracts
with the HMO. It seens to ne that when a | ocal party has
used prudent fiscal management, which | think was probably
t he concern of the county in this instance, that if we turn

around and say, well, these people did a good job, they
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saved noney; and, therefore, if there's no cost -- |'mjust
concerned on that because that whol e phil osophy can be
carried a long way. And | would like to see that at | east
di scussed by the hearing officer again w thout opening up
every ot her avenue. But that's just ny own personal
concern.

CHAIR PORINI: M. Shelton?

MS. SHELTON: | believe that was contained in the
comments by the County of San Diego to the proposed
decision. So if the notion is passed, the hearing officer
woul d revi ew those comments and woul d be able to nake any
changes, if he feels it's necessary.

MEMBER BELTRAM : Thank you.

MR. BARRY: Madam Chair, if | may?

CHAIR PORINI: Yes, M. Barry?

MR. BARRY: The Proposed Statenment of Decision is
silent on the issue of interest. And | know for purposes
of at | east having a conplete record, it m ght be
appropriate for the ALJ to address that issue.

CHAIR PORINI: M. Shelton?

MS. SHELTON: | know that it was a request filed
by the County of San Diego if the claimwas approved. But
the ALJ has recomended a dism ssal or a denial of the
claim in which case there would be no entitlenent to
interest. It would be up to the Commi ssion if you want

speci fic | anguage or analysis of that.
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MR. DE LA GUARDIA: May | coment, too? | think
t hat woul d be --

CHAIR PORINI: M. de |la CGuardia?

MR. DE LA GUARDI A: -- rather presunptuous unless
the ALJ finds a rei nbursabl e mandate.

If there is no reinbursable mandate, then there
is no interest; there's no principal to find interest on.
And | would also like to say that Ms. Shelton has indicated
t hat several of these issues have been briefed and
di scussed, and | wonder if the Comm ssion -- for exanple,
the nental health -- the entire nental health issue has
been briefed several tinmes and discussed, and | think the
ALJ considered that. And | wondered if you wanted to
forecl ose any of those issues that have already been
bri ef ed.

CHAIR PORINI: | don't get a sense fromthe maker
of the notion or the seconder to the notion, that they w sh
tolimt it.

All right, so we have a notion and a second.

If there's no further discussion, we'll go ahead
and call the roll

MS. HI GASHI: Ms. Hal sey?

MEMBER HALSEY: No.

MS. HHGASHI : M. Lazar?

MEMBER LAZAR: Aye.

MS. HIGASHI: M. Robeck?
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MEMBER ROBECK: Aye.

MS. HIGASHI: M. Sherwood?

VI CE CHAI R SHERWOOD:  No.

MS. HIGASHI: Ms. Steinneier?
MEMBER STEI NMEI ER: Aye.

MS. HHGASHI: M. Beltram ?
MEMBER BELTRAM : Aye.

MS. HIGASHI: Ms. Porini?

MEMBER PORI NI @ No.

MS. HIGASHI: The notion carries.
CHAIR PORINI: Al right, thank you very nuch

We'll nmove on to item nunmber 3.
MS. HI GASHI : [tem number 3 is continuation of
the test claimon Animl Adoption. This itemw |l also be

presented by Staff Counsel Cami |l e Shelton.

CHAIR PORINI: Al right, we'll go ahead and
begi n.

Ms. Shel ton?

MS. SHELTON: Yes, this claimwas originally
presented to the Comm ssion |ast nonth. The item was
continued to allow further witten comments to be submtted
by Ms. Tainmie Bryant, who is unable to testify. Her
written comments dated Novenber 17th are included in your
bi nders at Exhibit W

Staff has prepared a suppl enental analysis to

address new i ssues raised at |ast nonth's hearing by
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i nterested party County of San Di ego and subsequently by
the claimants related to the seizure of aninmals under Penal
Code Section 95.1.

For the reasons presented in the suppl enental
staff analysis, staff finds that the activities required by
Penal Code Section 597.1 do not constitute a reinbursable
st at e-mandat ed program Staff continues to recomrend that
t he Comm ssion adopt the staff analysis prepared for the
Oct ober 26th hearing, with the one amendnent described in
t he supplenental staff analysis to the activity of
provi di ng pronpt and necessary veterinary care for
abandoned aninmals that are ultimtely euthanized.

I will now turn the m crophone over to the
parties of the test claimfor closing argunents.

WIIl the parties please state your nanes for the
record?

MR. KAYE: Leonard Kaye, County of Los Angel es.

MR. BALLENGER: Robert Ball enger, County of Los
Angel es.

MS. STONE: Panela Stone on behalf of the County
of Lindsay and County of Tul are.

DR. MANG AMELE: Dr. Dena Mangi anel e, San Di ego
County Animal Control.

MR. PATEL: Hiren Patel, Deputy Attorney General,
on behal f of the Departnent of Finance.

MR. APPS: Jim Apps, for the Departnment of
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Fi nance.
MR. HUMPHREY: John Hunphrey, Department of

Ani mal Control, San Di ego County.

CHAIR PORINI: Al right, I amgoing to take
comments from M. Kaye and M. Patel. And | recognize that
you'll be relying on the other nenbers here.

Ms. Stone is raising her hand. She wants to make
a coment. But | do not want to have anot her hearing of
this issue. | want the coments to be brief. W indicated
at our last neeting that this was going to be for vote
only. Each of you have submtted witten coments, so
pl ease be brief. And then we'll vote on the issue.

M. Kaye?

MR. KAYE: Thank you

I will be exceptionally brief. And |I've cut ny
presentation in half.

However, the other news is, the other half of ny
time |'"d like to share with Dr. Mangi anel e and Pam St one.
It will be very, very brief closing coments, if that's
perm ssi bl e.

CHAIR PORINI: | will allow Ms. Stone,
representing Lindsay, and M. Patel only.

MR. KAYE: Okay. Well, I will try and then
be -- just be brief then.

CHAI R PORI NI :  Thank you.

MR. KAYE: W thout posing the remarks this
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norni ng, our brief, | think it's well-recognized that we're
i n general agreenent with Conm ssion staff, including their
suppl enment al anal ysis that you have before you today.

But particularly, 1'd like to concur with staff's
finding on page six -- on their page six, that
rei mbursement be provided for, quote, "Providing necessary
and pronpt veterinary carry for abandoned ani mals, other
than injured cats and dogs, given energency treatnment that
are ultimtely euthanized."

Now, the thing that we admre about this is --
other than the fact that it's perfectly correct, in our
view -- that it's very succinctly stated, and that it
summari zes the new standard of care which we believe is
i mposed on the test claimlegislation with great econony of
expression. And we're all grateful for that.

Thank you.

CHAIR PORINI: All right.

MR. KAYE: Now, we do have sonme very snal
differences. Wth regard to limting reinbursenent for all
prograns to four days -- to a four-day hol ding period, we
respectfully disagree with staff here. W believe that
there is no legal basis for concluding that the six-day
prograns had to convert to four-day programs under the test
claimlegislation.

Rat her, the mandatory provisions clearly and

unambi guously allow a programto neet its new nmandatory
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requi rements in one of two ways: Enploying a six-day
hol di ng requi rement or a four-day hol ding requirenent.
Therefore, we encourage the Conm ssion to adopt
recommendat i ons which include both types of prograns,
and allow aninmals to be held the full six days, if
necessary.

We sinply do not see how an aninmal's |ife can be
shortened -- can be shortened by two full days,
particularly where the Legislature has provided ot herw se.

Therefore, regarding staff's three
recommendat i ons concerni ng hol ding peri ods, we have added
provi sions to include a six-day program just as the
Legi sl ature has explicitly done. These provisions and
anmendnments to staff recommendati ons are found on your Bates
pages 1622 through 1623.

We believe that staff's recommendation are
ot herwi se consistent with a strict and a literal
interpretation of the |aw, except, of course, Pam Stone has
a few comments concerning the 14-day hol di ng peri od.

Wth these small changes, we believe the
Comm ssion's work will be conplete and the stage will be
set for the devel opnent of Paranmeters and Gui delines, which
address all prograns, |large and small.

Thank you.

CHAIR PORINI: Al right, M. Stone?

MS. STONE: Thank you very nuch, Chairnman Pori ni
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I would like to keep ny comments to just the
suppl enental staff analysis, as we have gone over the other
ground before.

And | would like to address the issue of the
14-day hol di ng period under PC 597.1. The staff has
concluded that there is no entitlenent to rei nmbursenent for
t he 14-day hol di ng period because | ocal agencies have the
right to reinmbursement either by owner redenption or
t hrough restitution and a crimnal conviction.
Unfortunately, |ocal governnents' experience has been the
right to receive repaynent is not equivalent to having the
noney in your pocket.

First of all, there is an assunption that an
owner will have the wherewithal to redeemanimals if they
are, in fact, seized. The co-test-claimants, City of
Li ndsay and the County of Tulare, are located in the
San Joaquin Valley, which, unfortunately, is not

experiencing the econom c prosperity of the Silicon Valley.

I n excess of 30 percent of the individuals in
this region are receiving some form of public assistance;
and unenpl oynent, unfortunately, even though the rest of
the state is doing well, is still in double digits. So the
assunmption that the owners would be able to redeemthe
animals is not necessarily in fact.

Secondly, if the animls are euthanized, there is
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no procedure for recoupnent of costs.

Wth respect to convictions, there is an
assumption that the court will, in fact, order 100 percent
restitution to the full extent of the costs subsuned by the
| ocal governnent through the inmpounding period. Although
t he prosecuting authority can request full restitution, the
ultimte i ssue of restitution lies within the sound
di scretion of the trial court, over which | ocal government
has no control.

So, therefore, the issue of restitution does not
necessarily nmean you will receive full reinmbursenent.

And lastly, if there is a prosecution which is
not successful because the matter has not been proved to a
jury or to a judge, if the jury is waived by clear and
convi nci ng evidence, then no restitution will be ordered,
even though the individual may have, in fact, done the
actions which were necessitated in the appropriate seizure.

As a result of which, we would like to cordially suggest
t hat the 14-day hol ding period be found to be a

rei mbursabl e conponent; however, that |ocal agencies be
required to exercise best efforts to obtain rei nmbursenent
fromthe owners, either by way of redenption fees,
restitution or collection; and that those costs -- or,
pardon me -- that those recei pts be netted as agai nst any
costs incurred by | ocal governnent.

And that is our sole request. O herw se, we
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reiterate our comments; and thank staff very much for its
exhaustive work on this particul ar nandat e.

CHAIR PORINI: Al right, M. Patel?

MR. PATEL: Madam Chair, Menbers of the
Comm ssion, turning first to the suppl enental staff
anal ysis, we agree with its |legal conclusions that the
provi sions highlighted in the supplenmental staff analysis
with regards to Penal Code Section 597.1 are not a
rei mbur sabl e nandat e.

Now, the City of Lindsay's statenent with respect
to sonmehow having a best-effort standard, we believe is not
the | egal standard for determ ni ng whether or not sonething
i s reinmbursabl e under the Governnent Code Section 17556(d),
which the | egal standard is, if there is a nechanismfor
recovery of fees, then it is not reinbursable. That is
specifically what the staff finds. It quotes the Connel
deci sion on page six. It says, if there is authority to
assess fees and collect reinmbursable -- to collect expenses
t hrough a fee nechanism that is sufficient and that ends
the inquiry. So that's our comments with respect to
t he suppl enental staff analysis.

Turning here to our closing comments, we won't
hi ghlight all of the statements we made during the October
26th hearing. W would |like to enphasize one point, that
we continue to believe that the test claimlegislation

i mposes requi rements on both public and private ani mal
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shel ters throughout the state; and, therefore, it is not
rei mbursabl e under Article XIIl B, Section 6. It seens

t hat the past analysis, both the staff analysis and the
comments, hinged on the fact -- or concluded that Chapter
752 is not a | aw of general applicability because private
shelters had no legal duty to take in aninmals or that they
could say no to particular animls, while public shelters
coul d not.

We believe that this conclusion is sinply incorrect as a
matter of | aw.

Prof essor Bryant's | egal argunments that private
humane societies are legally bound to take in aninmals into
shelters where their charters require is uncontroverted.
Neither the staff analysis nor the claimnts have offered
any | egal argunent to rebut this |Iegal conclusion.

Moreover -- and again, this is very
inmportant -- the reality is that private shelters and
humane societies play a crucial role in caring for stray
and abandoned animals in this state. And they are bound
and they are neeting the requirements of the test claim
| egi slation. That is undi sputed and uncontrovert ed.

You had various testinony talking about the
effect of this legislation on these private hunmane
soci eti es.

But the essence that these humane societies

contract with counties -- in sone counties to provide their
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ani mal care functions and private shelters, as Professor
Bryant notes in her testinobny, have been working since the
early 1900's to sone varying degree to care for stray and
abandoned ani nal s.

So there's two systens here: There's a public
conponent and a private conmponent that are active in this
state. Gven that fact, given the fact that where the
public shelters have nade it their legal duty to take care
of animals, they are bound by the sane requirenents as the
test claimlegislation. They are open. It's
uncontroverted that those they' re open, that these public
shelters -- pardon ne, private shelters and hunmane
soci eties are open and accepting aninals, that they're
neeting the requirenments of the test claimlegislation.
Therefore, the test claimlegislation applies to both
governnmental and private shelters and hunmane societi es;
and, therefore, it's not reinbursable under Article XIII B
Section 6, of our Constitution.

And t hank you very nmuch for the staff's diligent
wor k. Although we don't agree with everything, we do
appreciate their very conpetent job. Thank you very nuch.

CHAIR PORINI: Al right, questions from Menmbers?

Ms. Steinneier?

MEMBER STEI NMEI ER: Well, | have a question for
Camille on the last comment from M. Patel about do we

provi de any proof that the public and private are under the
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sane obligations?

MS. SHELTON: Well, | disagree with his |egal
argument. And |'ve provided that in the original staff
anal ysi s on page 20.

But essentially, | agree that the test claim
| egi sl ation applies to both public and private entities.
However, existing |law, which was not changed or anended in
any way by the test claimlegislation does not require
private entities to even accept stray or abandoned ani nal s.

We do have a case on point, the City of Richnmond

versus the Commi ssion on State Mandates. It was a case

publ i shed by the Third District Court of Appeal. It did
say when determ ni ng whet her a rei nbursabl e state-nmandat ed
program exi sts, you nmust |look at the legislation in a
broader context and not in its vacuum

In this case when you | ook at the broader
context, there is existing |law which does not require
private entities to pick up stray or abandoned ani mal s.

Thank you.

MR. PATEL: Madam Chai r person?

CHAIR PORINI: M. Patel?

MR. PATEL: If permtted by the Conm ssion, |'d
just like to respond.

| think the staff is correct that you have to
| ook at a broader context. Well, the broader context is,

there is a body of law with respect to public and
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charitabl e organi zati ons that say they have to conply with
their charters. There's been no discussion of that here;
and, therefore, we find that although the staff does -- we
feel that the staff analysis is inconplete and inaccurate,
usi ng | anguage used by ot her people in other contexts with
respect to their analysis of whether or not this is a |l aw
of general applicability.

CHAIR PORINI: M. Shelton?

MS. SHELTON: What is included in an
organi zation's charter is up to the organi zation. There's
no state mandate requiring that the agency include in their
charter that they accept stray or abandoned ani nmals.

VI CE CHAI R SHERWOOD: Madam Chair?

CHAIR PORINI: Yes, M. Sherwood.

VICE CHAIR SHERWOOD: |'d just like to say it's a
difficult issue, and no doubt it's the inportant issue
here. But ny tendency is to have to agree with staff on
this particular issue because | think there was an option
whet her to enter into that charter.

| think staff has done an excellent job in this
case and a fair job in looking at this matter. And | woul d
like to make a nmotion to approve staff's recomendati on as
it currently stands.

CHAIR PORINI: Al right, we have a notion.

Do | have a second?

MEMBER STEI NMEI ER: Second.
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CHAIR PORINI: W have a notion and a second.

Di scussi on, M. Robeck?

MEMBER ROBECK: | would nove to anmend the notion
to provide for six business days as part of the test claim
st at ut e.

MEMBER LAZAR: |1'Ill second that anmendnent.

CHAIR PORINI: Wait a mnute, let's separate
this. W had a notion and a second and a substitute notion
is always in order.

Does the seconder accept that?

MEMBER STEI NMEIER: | do, for the purposes of the
di scussi on.

CHAIR PORI NI : Ckay, for the purpose of
di scussion only then.

M. Sherwood, M. Beltram --

MEMBER STEI NMEIER:  May | speak to it first?

CHAIR PORINI: Yes, Ms. Steinneier?

MEMBER STEI NMEI ER: M. Robeck, | would prefer to
say the actual. Because really what this comes down to is
a facilities problem If you cannot hold it very long, you
m ght be forced to have extra business hours to conply with
t he four-day holdover. And if you had enough facilities,
you mght go with the six-day. So | would prefer to be the
actual, whatever the agency is doing.

But you're saying a maxi mum of six; is that what

you're sayi ng?
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MEMBER ROBECK: No, no.

MEMBER STEI NMEI ER: No? What are you saying?

MEMBER ROBECK: The nmotion was to nodify the
findi ng of four business days as the requirenment to six
busi ness days, or four days -- actually, four cal endar
days. | don't think you specified business days, Camlle

MEMBER STEI NMEI ER: It's business.

CHAIR PORINI: It's business.

MS. SHELTON: It is business.

MEMBER BELTRAM : | believe it's business.

MEMBER STEINMEIER:  It's business, M. Robeck.

MEMBER ROBECK: But what the statute says is siXx
busi ness days or four days plus additional
responsibilities.

CHAIR PORINI: M. Shelton?

MS. SHELTON: | guess ny question on your notion,
woul d you want to include as a reinmbursable activity what
t he County of Los Angel es has recomended in that you would
i nclude -- | eave the choice up to the | ocal agencies, so
t hat you would include the six-day and the four-day with
the additional activities?

MEMBER ROBECK: It's "six or" that's the way the
statute is witten, "six or."™ And that's what ny notion
is, is to anend the finding to mean "six or
four days plus."”

MEMBER STEI NMEI ER: Okay.

58



CHAIR PORINI: Al right, M. Beltram ?

MEMBER BELTRAM : Madam Chair, before we get to
the vote, | wanted to find out fromCamlle; do you have
any comments about Ms. Stone's comrents?

MEMBER STEI NMVEI ER: On the 14-day?

MEMBER BELTRAM : On the 14 days.

MS. SHELTON: I'mtrying to renmenber what you
sai d.

MEMBER STEI NMEI ER: What did she say?

MS. SHELTON: Okay, let me try to remenber
exactly what she said.

| disagree with what she is saying as |'ve
already provided in the staff analysis. But, one, even if
| agree with M. Patel that the court has already anal yzed
Gover nnent Code Section 7556(d), and it says, if you have
t he power, regardless of economic feasibility, then that
section applies to deny the claimfor reinbursenent.

MEMBER BELTRAM : So reasonabl eness doesn't
enter?

MS. SHELTON: No. That did occur in the SID s
(phonetic) case, but that case was not published, and we
cannot rely on that case.

This case, the Connell case, is a published
decision and is the |law that we have to abi de by.

MEMBER STEI NVEI ER: Unfortunately.

MS. SHELTON: Even if the court does not order
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restitution, the owner is still personally liable civilly.

And so they do have the power to collect those fees from
t he owner, whether or not that person is convicted or not
or whether or not the court orders restitution.

CHAIR PORINI: Al right.

MEMBER BELTRAM :  You know, nost of the people
that are in that systemare there for a reason.

MEMBER STEI NMVEI ER: They have no noney.

CHAIR PORINI: M. Sherwood?

VICE CHAIR SHERWOOD: | would just like staff to
conmment al so on the six- versus four-day. Because |
believe in your recomendati on you' re recomendi ng the four
days due to the optionality of the six-day. That is one
concern | have.

MS. SHELTON: Well, this is how | saw the
l egislation. | think the legislation gives options to the
| ocal agencies to either use the six- or four-day. Four-day
is the mninumrequired nunber of days they have to hold
these animals. And so since that is the mninmum nunber of
days they have to hold the animals, that's what we found to
be mandated. They have alternatives or options to hold it
open for the six days. And that was how we saw it.

MEMBER STEINMEIER: It's the other way around.

CHAIR PORINI: M. Robeck?

MEMBER ROBECK: And, Camlle, | respect your

interpretation; but the way | read the statute, it says
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t hey hold them for six days or they hold them for four days
with conditional extra duties and responsibilities. So |
see six days as the m ni num hol di ng peri od.

MS. SHELTON: | see both sides.

CHAIR PORI NI : Ckay?

VI CE CHAIR SHERWOOD: |'m sorry, what was your
| ast comment there, Camlle?

MS. SHELTON: | just said that | see both sides,
but 1'd still stick with my recommendati on for the four
days.

CHAIR PORI NI : Ckay, Ms. Steinneier.

MEMBER STEINMEIER: | want to be clear about the
amendment before we vote on it.

CHAIR PORI NI : Pl ease.

MEMBER STEINMEIER: | want M. Robeck to restate
hi s anendnment because you nmade it a little nore conplete
the second tinme you stated it, | believe.

MEMBER ROBECK: MWy notion was to nodify the staff
recommendati on to provide for a m ninmum of six business
days for the holding period, or four days, plus the
specified statutory additional responsibilities, that's a
weekend day, being open until a week night, until 7:00
o'clock. The only exception for that is with three or
fewer enpl oyees for an institution.

MS. SHELTON: The County of Los Angel es has

provi ded suggested | anguage, | think, that would comply

61



with your notion. |It's on Bates pages 1622 and 1623.
Actual ly, M. Robeck, would that |anguage be

consistent with your notion? On the bottom of page 1622,
nunbers 1, 2 and 3.

MEMBER ROBECK: Yes.

CHAIR PORINI: Al right. So with that,
Ms. Steinneier, are you the seconder to the notion?

MEMBER STEI NMEI ER: Yes, mm' am

CHAIR PORINI: Is there further discussion?

All right, we have a notion and a second before
us. May | have roll call?

MS. HHGASHI : M. Lazar?

MEMBER LAZAR: Aye.

MS. HIGASHI: M. Robeck?

MEMBER ROBECK: Aye.

MS. HIGASHI: M. Sherwood?

VI CE CHAI R SHERWOOD: Aye.

MS. HIGASHI: Ms. Steinneier?

MEMBER STEI NMEI ER: Aye.

MS. HHGASHI: M. Beltram ?

MEMBER BELTRAM : Aye.

MS. HI GASHI: Ms. Hal sey?

MEMBER HALSEY: No.

MS. HIGASHI: Ms. Porini?

CHAI R PORI NI':  No.

Al'l right, thank you very nuch.
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MS. STONE: Thank you very nuch

MR. KAYE: Thank you very nuch.

CHAIR PORINI: At this point in tinme, let's take
a five-m nute break.

MS. STONE: Thank you very nuch.

(A recess was taken from10:34 a.m to 10:56 a.m)

CHAIR PORI NI : Ckay, we're going to go ahead and
get started on item nunber 4.

MS. HHGASHI: Item nunber 4 is the claimon
Emer gency Apportionments. W started this test claimlast
nonth. This itemw ||l be presented by Staff Counsel Sean
Aval os.

MR. AVALOS: Good norni ng.

CHAI R PORI NI :  Good nor ni ng.

MR. AVALOS: This test claimwas continued from
t he October 26th Commi ssion hearing. As explained then,
this test claimrelates to the restrictions and
requi rements placed upon school districts and county
of fi ces of education when a school district requests an
enmergency loan fromthe state.

One of the issues discussed at the previous
heari ng was whet her the county offices of education are
entitled to state rei nmbursenent for costs associated with
an emergency apportionment in excess of 200 percent of the
requesting school district's fiscal reserves. Staff found

that the increase in cost was the result of a cost shift
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from one | ocal governnent to another and, therefore, the
test claimlegislation did not constitute a new program or
hi gher | evel of service. Staff based this finding on the

court's holding in City of San Jose.

Claimant originally argued that City of San Jose

did not apply to this claimbecause the present claim
requires the cost shift between | ocal agencies, whereas in

City of San Jose the cost shift was nerely authorized.

The Department of Finance disagreed and cited to

El Monte to rebut claimant's objection to the City of San

Jose. El Monte stands for the prem se that a cost shift,

regardl ess of whether it is required or not, does not
constitute a new program or higher |evel of service.
However, since EIl Mnte, which is a relatively new case,
t he cl ai mant nmenbers expressed an interest in reviewing a
copy before deciding this issue. As a result, the
Comm ssi on continued the discussion to today's heari ng.

Since the last hearing, staff has revised its
original recommendation that the Conm ssion conpletely deny
this test claim

Staff now identifies three activities associ ated
with the | oans exceedi ng 200 percent of the requesting
school districts fiscal reserves in which county offices of
education are eligible for reinbursenent.

Staff mmi ntains, however, that the remaining

costs incurred as a result of the state-inposed cost shift
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woul d not be reinbursable under City of San Jose and El

Mont e.

Staff also maintains its finding that the test
claimlegislation does not inpose a reinbursable
st at e- mandat ed program on school districts because the test
claimlegislation only inposes activities on school
districts after they voluntarily initiate the energency
apportionnment process.

Staff recommends the Conmi ssion partially approve
this test claimfor the activities |isted on
page 20 of the staff analysis which includes 100 percent of
the costs of seeking a cost waiver fromthe State Board of
Education. |[If the cost waiver is then denied, 40 percent
of the costs for review ng, commenting, approving and
subm tting the school districts' fiscal plan to the State
Controller's Office, the Auditor General and the Joint
Legi sl ati ve Budget Committee, 40 percent of the cost for
reviewi ng, comrenting and forwarding to the state -- SPI,

t he school district paynment schedul e.

Al remaining test claimissues and code sections
are deni ed because they do not constitute a new program or
hi gher | evel of service and do not inpose costs mandated by
the state.

WIIl the parties please state your nanes for the
record?

MR. PETERSEN: Keith Petersen, representing the
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Al aneda County Office of Educati on.

MR. TROY: Dan Troy with the Departnment of
Fi nance.

MS. PODESTO Lynn Podesto with Finance.

MR. STONE: Dan Stone of the Attorney General's
of fice, appearing for the Departnment of Finance.

CHAIR PORINI: | amgoing to turn the gavel over
to M. Sherwood for just a nonment.

VI CE CHAI R SHERWOOD: Thank you. Pl ease note the
gavel has been passed on.

(Ms. Porini temporarily left the hearing room)

VI CE CHAIR SHERWOOD: M. Petersen, | believe
you're up first on this issue.

MR. PETERSEN: Thank you. This is the |ast of
five test clains that were packaged together, which
resulted fromsignificant cornerstone |egislation called AB
1200. It's actually Chapter 1213, Statutes of 1991. That
may becone inportant later if we get to issue nunber three.

But the reference generally is to AB 1200 or 1213/91
And, again, it was a package of different test clains.
You' ve already acted on the first four. This is the | ast

of that package.

As | nmentioned |ast nonth, | have three nmutually
i nt erdependent threshold issues. |If you take them one at a
time, the decision you made on each one of themw ||l affect

deci si ons you nmake on the second and third decision.
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The three issues briefly are, before going into
depth -- briefly, the first one is that the school district
| oans are mandatory. That's the first threshold issue.
The second one, if you agree they are mandatory, all the
adm ni strative activities in the statute and fromthe State
Superi nt endent of Schools -- Public Instruction, excuse ne
-- are mandates; and third, that the costs to the county
office are not discretionary; and that the San Jose and
the El Monte cases do not apply.

There's been sone novenent -- some change in the
staff recomrendati ons since |last nonth, and they're
all owing some county office costs. But |I'm speaking to
sone other county office costs.

So if you make a decision on the first issue, it
af fects your decision on the second and the third. So
that's how l'd |ike to approach it, unless you have a
different --

VI CE CHAI R SHERWOOD: Sounds fi ne.

MR. PETERSEN: Okay.

The first issue is whether the state loan is
mandat ory and, therefore, reinmbursable.

| have to burden you with two or three
one-sentence citations fromthe record because they were
not in the staff analysis. So I'll take that solely.

My first citation is on page 112 of the record.

And it starts at the bottom It's a footnote. It says,
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"Educati on Code Section 41325 was added by Chapter 1213,"
which is the cornerstone legislation. The Legislature
finds and decl ares that when a school district becones

i nsol vent and requires an energency apportionment fromthe
state in the anount designated in this article, it's
necessary that the State Superintendent of Public

I nstruction assune control of the district in order to
ensure the district's return to fiscal solvency."

So it appears to nme that the Legislature believes
that there is some requirenent for this funding nechani sm

And | hope to show you later that it's inevitable, not
just an option.

The second citation | have is on page 466. This
is a printout of the Butt case, which is the -- actually,
we call it the "Richnmond case" because it has to do with
t he Ri chnond sol vency.

If you |l ook at footnote 17, at the bottom of page
466, sonme of you are famliar with the Serrano case, so
this is inportant. "The Serrano decisions thenselves, as
wel |l as the subsequent adoption of Prop. 13," which nost of
you are famliar with, "have exacerbated the need for
occasi onal enmergency state intervention by restricting one
aspect of local control -- the power of local districts to
tax thenmsel ves out of financial crisis.”

What that footnote says, there's no ability for a school

district to tax itself locally out of a fiscal crisis.
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The staff recommendati on nentions the Madsen
case. We discussed that briefly last nonth. The Madsen
case is the Oakland School District, which is the other
i nsol vent district that plays a part -- a bit part in the
scenario. The Oakland School District convinced the City
of QGakland to provide thema gift of funds, in |ieu of
going after a loan fromthe state. The Madsen case was an
action by private parties, trying to convince the court
that the City of Oakland could not give those funds to the
Oakl and School District.

The court said that the City of Oakland had a
significant connection with the interests of children and
that they could give the gift to the school district.
That's not a loan case. |It's not relevant to this case.

Staff has included it in their analysis because
there is one sentence where the court reads out the
statute pertaining to 200 percent |oans, where it says, "A
school district may request a loan."” That's not a ruling
on that |anguage; it's just a statenent that the |anguage
exi st s.

The Madsen case is about whether a city can give
a gift; it's not about whether these |oans are mandatory
and rei mbursable for that reason.

The third reason -- and this involves a couple of
citations fromthe Butt case -- the Suprene Court in Butt

said the state has an affirmative duty to step in and save
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the school district. It had a duty to keep the doors open.
Much of the dispute in the Butt case, was that
the state was nmaking the case that the school district had
screwed up its finances, and there was adequate funding in
normal situations in the schools responsible for the
problemit was encountering.
The Suprene Court in Butt said that, "We're not
t al ki ng about whether the governing board of the school
district screwed up; we're tal king about the rights of the
children to attend school . "
And | have two short citations on that.
Page 441. Again, these were not in the staff analysis, so
| think it's inmportant for you to consider them now  Okay,
let me direct you to where that is. It's the second to the
| ast paragraph. Let ne see if |I've got it. Excuse nme, 444.
MEMBER BELTRAM :  Four hundred forty-what?
MR. PETERSEN: Four hundred forty-four.
| had several cites. | don't think you want to
go through all of them |It's the second to the |ast
par agr aph.
"I'n sum the California Constitution
guar antees basic equality in public education,
regardl ess of district residence. Because
education is a fundanental interest in
California, denials of basic educational equality

on the basis of district residence are subject to
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strict scrutiny. The State is the entity with
ultimate responsibility for equal operation of
t he comon school system™
And this is the sentence | want you to remenber:
"Accordingly, the State is obliged to
i ntervene when a |ocal district's fiscal problens
woul d ot herwi se deny its students basic
educational equality, unless the state can
denonstrate a conpelling reason for failing to do
so, "
which they did not in this case at all. That is the
significant finding of the Butt case.

The finding in the staff recommendati on was the
technical finding, that the trial court did not have the
power to tell the state which funds to use to bail out
Ri chmond. That was the reason for the | oss on that case.
The trial court was in error, telling the state which funds
to use.

The finding -- the holding in this case is the
state's obligation to intervene, to keep the school s open
for the kids; and not the fiscal irresponsibility of the
school district.

Okay, for those reasons, | believe in fact and in
practice, since there is no |ocal nethod to raise funds for
fiscal crises and there is no other source absent -- |

don't know that the City of Oakland wants to give gifts to
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districts all over the state -- but absent sonme benefactor,
the only option available -- and if it's your only option,
it there becomes the only way, and that is to get a | oan
fromthe state, which makes it mandatory to keep the
school s open for the kids. That's the first threshold

i ssue.

Do you want nme to proceed to the second or do you
want to vote on that or --

VI CE CHAI R SHERWOOD: No, no, let's proceed.

MR. PETERSEN: Okay. The second threshold issue
is if the Ioans are mandatory, the adm nistrative tasks
associated with inplenmenting the | oans are mandat ed
activities and rei nbursable. And, again, | would return to
my first citation, and that was Educati on Code 41325, which
i's, again, back on page 112. That is legislative intent.
| think its descriptive of what the subsequent sections
discuss. It indicates that the State Superintendent of
Public Instruction assunes control of the district in order
to ensure the school district's return to fiscal solvency.

And that is the case in the 100 percent and the 200
percent | oans.

And on the foll owing pages, 114 and 115, you can
see the plethora of activities that the statutes mandate.
And there will be a section that indicates that the
superint endent appoints an admi nistrator for the district;

the district's governing board | oses all of its power.
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This is currently happening at Conpton Unified School

District and is currently happening in Coachella. Ri chnond

is out of its crisis. | don't know Qakland's status. It
seens to be alternate years, crisis-in, crisis-out. But
this is happening now. It just occurs to a few schoo
districts.

The point again |'mnmking is, once the | oan
kicks in, these admi nistrative tasks kick in. The cost of
perform ng these tasks are assessed agai nst the school
district and the county office, and they should be
rei mbursed for perform ng these tasks.

And | don't think we need to go into the listing

of tasks involved. It is long. |If you decide that these
tasks are reinbursable, of course, the test claimw |l have
to rei mburse those tasks -- excuse ne, readdress those

tasks and deci de whi ch ones are new.

The third threshold issue is even if you decide
that the state | oans are not mandatory and even if you
deci de that the school districts should not be reinbursed
for its adm nistrative activities because it took the |oan,
my third issue is, once the school district starts this
thing in notion, the State Departnment of Education starts
its activities in notion also and several duties fall upon
the county office of education, who had no choice in the
matter fromthe onset. So even if you decide everything at

this point is not reinbursable, the county office is stuck
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with these tasks.

| indicated earlier, the staff's recomendati on
was slightly modified in the past nmonth to all ow
rei mbursement for some of these tasks upon the issue of
whet her the county office went for a waiver of its share of
t he expenses. That is sone of what |I'masking for; it's
not everything.

Again, if you agree that the county office tasks
are not discretionary, they should be reinbursed in full,
the test claimw |l have to readdress those |lists of
statutory duties and deci de which ones should be
rei mbur sed.

And I'll wait and defer anything on the
San Jose case. In short, San Jose -- | don't believe San
Jose and El Monte applies because the facts are dissimlar.

In the | aw business, you cite a court case or a lawif you
think it applies to your facts or if you think it doesn't
apply to your facts and you want to contrast it. In this
case, those cases do not apply to these facts here.

I f that beconmes an issue later on, | can go back
and rebut that nore conpletely.

Thank you.

VI CE CHAI R SHERWOOD: Thank you, M. Petersen.

If the other Members don't mnd, | think we'll
nove on to the Departnent of Finance and hear their

i nformati on.
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MR. STONE: Thank you, M. Sherwood. Let nme see

if I can adjust this nmke so |'m not | eani

ng the wrong way.

VI CE CHAIR SHERWOOD: Could | stop you one

second?
Have we sworn these people in?

MS. HI GASHI: They were.

Were all of you present at the begi nning of

heari ng, when we did the swearing in?
MR. STONE: | was.
MS. HHGASHI: | think they were.

VI CE CHAI R SHERWOOD: Okay, fine, thank you.

MR. STONE: Dan Stone for Finance.

We support the staff's reconmmendation insofar as

they treat |ocal school districts, that aspect of the

claim And we supported the staff's initi

respect to the county office of education,

al analysis with

when t hey

recommended that the claimbe denied entirely.

(Chair Porini returned to the hearing room)

MR. STONE: We disagree, of course, with the

revi sion that has been --

VI CE CHAI R SHERWOOD: M. Stone,
interrupt you, I'd like to pass the gavel
Chair, Ms. Porini.

CHAIR PORINI: Pl ease continue.

MR. STONE: Fine, thank you.

if | night

back to the

We don't believe that the revision is a |ogical
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or fair analysis of the circunstances. And we continue to
believe that the county offices of education should have
their claimdenied as well.

First, with respect to M. Petersen's coments
t hough I wanted to point out two things. One, with respect
to school districts, there are two | ayers of discretionary
choi ces that have to be consi dered.
M. Petersen addressed what we believe to be a
di scretionary choice of the school districts to seek an
enmergency loan fromthe state, as opposed to an array of
ot her decisions they could make in terms of sound | ocal
fiscal managenent to reduce or elimnate the crisis. But
nore inportantly and initially, it was |ocal decisions with
respect to managing their funds and ignoring their budgets,
in the first place, that created the fiscal crisis. The
state in no way mandates -- you cannot point to any state
statute or executive order that dictates that |ocal
districts go into the red. | nean, the state policy and
state laws are quite to the contrary. It's |ocal
di scretionary decisions that create the energency in the
first place, and then it's at the option of the | ocal
school district to seek this kind of emergency
apportionnment rather than to cut its budget, cut its
spendi ng, behave nore responsibly at the local level in
managi ng its funds and staying within its budget. So it's

both | evel s that have to be consi dered. The state has no
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say in either one of them

Secondl y, when he tal ks about the state -- in
citing the Butt case, he talks about the state being
mandated to come to the aid of students and protect their
rights to education when there has been |ocal fisca
m smanagenment but, indeed, holds that. But it's quite
besi de the point. He's talking about the state being
mandat ed to do sonething, and that's not the issue. The
i ssue is whether the local district, by state statute, is
mandated to i ncur the costs here at issue. And the state,
as | said, does not mandate that the local districts make
fiscal decisions that are irresponsible and | ead to budget
crises and the state does not mandate that where there is
t he begi nni ng of budget crisis or a full-fledged budget
crisis, the state doesn't say, "Cone to us and get npney."

The state has taken care of its mandate under
Butt by maki ng these energency apportionnments avail abl e.
But they've also conditioned them on certain changes in the
| ocal fiscal managenment, which are entirely appropriate and
will lead to better fiscal managenent in the future.

Now with respect to our points with the county
of fice of education. Staff's revised recomrendation
suggests that there are reinbursabl e state-mndated costs
in two areas -- three areas, as they have themin bullet
points but |'ve divided into two.

First is the costs that the counties incur in
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seeking a waiver; and the second -- this, by the way, al
refers to situations in which the school district inits
di scretion has chosen an anmount for the loan it seeks that
is greater than 200 percent of its avail able fiscal
reserves. Again, that's a discretionary |ocal decision.
The state doesn't require themto seek loans in the first
pl ace but certainly doesn't require themto seek |oans in
excess of 200 percent of their fiscal reserves.

But when that happens, the state | aw says that
county offices of education shall bear 40 percent of the
cost of the energency apportionnent if they don't obtain a
wai ver. And we submit that the obtaining of the waiver is
t he same as under 17556(d) fee authority on behalf of the
county. The reason it's the county's fee authority is
because the waiver is automatic if the county shows
conpliance with certain oversight responsibilities that it
has been statute, anyway. |If the county has been obeyi ng
the | aw and | ooki ng over the shoul ders of these schoo
districts and trying to keep themw thin their budgetary
constraints, then the county doesn't pay a dine.

If the county -- again, local discretionary
choice -- if the county elects to disregard its | egal
obligati ons under the statutes, then it nmay not be eligible
for a waiver. But, again, that's a |ocal decision. So the
40 percent of costs that it mght incur is entirely a

result of decisions made at the county | evel.
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As to the costs of seeking waiver, Section
41328(b), we believe, makes those recoverable as part of
t he waiver. That section says that, notw thstanding the 40
percent/ 60 percent split inposed by subdivision (a), quote,
"the district receiving the |l oan shall pay all costs
associated with the inplenentation of this article if" --
and then it goes into the two options for getting waiver.
The second one is that the, "County office of education in
which the district is |ocated seeks and is granted a wai ver
fromthe state board based on its inplenmentation and
conpliance with" -- and then it lists several sections
which, as | say, are based on county oversight
responsibilities.

And then once the waiver is obtained, it shall be
applicable until the loan is paid off by the district. In
other words, it's a one-tinme effort by the county to show
that it has conplied with the law. If it so shows, then it
has no obligation to pay any costs associated with the
| oan, until the loan is paid off; and, obviously, none
t hereafter.

So the waiver itself covers, in our
interpretation of the statute -- and | think it's a very
reasonabl e one -- the waiver covers the costs of seeking
the waiver. That cost is thrown to the school district to
pay if the county has, in fact, conplied with its statutory

obl i gati ons.
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Then with respect to the second part of what the
staff's revised anal ysis suggests are reinbursabl e costs,
these are the costs associated with the school district's
energency | oans of greater than 200 percent of its fiscal
reserves. And these involve review and comment of the
school district's fiscal plans and review and comrent with
respect to the school district's repaynent schedule for the
| oan principal. Again, it's entirely a matter of | ocal
di scretion.

First and forenost, none of these costs occur
unl ess the school district itself, a local agency, has
exercised its discretion in going into debt, in seeking a
| oan; and thirdly, in choosing an amount of a | oan
princi pal that exceeds by nore than 200 percent its fisca
reserves. And then there are the county's discretionary
deci si ons.

The only way the county can incur costs is, first
of all, if it has, by its own volition, disregarded the
oversight laws that give it sone fiscal responsibility
| ocally; and second, if they don't even apply for a waiver,
t hen, of course, they won't get one. | suggest that every
county would comply -- would apply for a waiver, if it has
conplied with and inplenmented the laws requiring it to
exerci se oversight responsibility over the school
districts.

Then even if the costs weren't the result of al
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t hese |l ayers of l|ocal discretion, they are nerely a shift
of costs between | ocal agencies. The staff's
recommendati on points out that under prior |aw, school
districts would be responsible for 100 percent of all costs
associated with enmergency apportionnents. Now, under the
statute, in certain circunstances, counties have to take
care of 40 percent of those costs. But they're both | ocal
agencies. The state is in no way placing costs that it
previously took care of upon a |local agency. |It's dividing
| ocal agency costs between two entities.

| suggest that the staff's recommendation is
i nconsi stent with the pages toward the end of its analysis,
in which it recommends that this Comm ssion accept and
adopt the rule from San Jose and El Monte, the two Court of
Appeal decisions, because if the Comm ssion follows San
Jose and EIl _Monte, as the staff recomends, then it cannot
find a reinbursable state mandate in what is undi sputedly
just a shift of costs from school districts to county
of fices of education.

Then ny last point, with respect to this revised
anal ysis, is what we subnit is a policy nightmare, because
under staff's revised analysis and recommendation, there
woul d be a huge disincentive for fiscal managenment --
responsi bl e fiscal managenment at the local level. It would
actually encourage county offices of education to shirk

their oversight duties and, therefore, be ineligible for
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the waiver. And it would al so encourage | ocal school
districts to seek larger loans; that is, to get further
into debt at the local |level. Because the nore
irresponsi ble the local fiscal decisions are, the greater
t he chance that the state will be required to pay
rei mbursement under the staff's anal ysis.

And so the consequences wouldn't fall on the
wrongdoers at all, under this analysis, as intended; but,
i nstead, the costs would be shifted, for the first tinme, to
the state. The costs have al ways been borne by | ocal
agenci es.

Accordingly, we submt that the test claimshould
be deni ed, as was recommended in staff's first anal ysis.

CHAIR PORINI: Al right, any other comrents from
Fi nance?

MS. PODESTO.  Yes, | think M. Stone laid out the
arguments very, very well. | just want to reiterate,
think on a policy basis, what the Legislature has done is
| aid out the responsibility at the local |evel for managi ng
budgets of the districts, obviously, who are expendi ng nost
of the noney, and the county offices in review ng those
budgets and ensuring that the districts stay in line.

Now, if you accept the claimant's point of view,
it's going to renpove all incentives because there is going
to be no fiscal consequence for either the district or in

t he case of the county, no fiscal consequence for
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participating in the costs of recovery, which is going to
destroy the incentive to nmanage the budget at the |ocal
level. And I think that's at the crux of the issue here.
We urge you to find no nmerit in any of this claim

CHAIR PORINI: | just have a point of
clarification for M. Stone. You probably really didn't
didn't nmean to say that county offices of education would
deli berately not follow the | aw.

MR. STONE: Thank you.

CHAIR PORINI: You were just saying that if, in
fact, that happened, it took away the incentive?

MR. STONE: The disincentive.

CHAI R PORINI:  Yes.

MR. STONE: Yes, in fact, | don't quite
understand -- | mean, | call it a discretionary decision;
but query whether a county office of education can
disregard its statutory obligations, but only if it has
di sregarded them does it becone ineligible for the waiver.

CHAIR PORINI: Yes, so | think we were al
ki nd of scratching our head with that and want ed
clarification.

MR. STONE: Thank you. | apol ogi ze.

CHAIR PORI NI : Ckay, all right, M. Petersen?

MR. PETERSEN:. Well, | have a few things to
rebut.

First of all, I don't think any | ocal agencies or
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a school district would consider a point of discretion to
decide to becone insolvent. | don't think they make plans
to become insolvent. So that's not a discretion.

I nsol vency is an outcone of a series of decisions
made by | ocal governing boards. And | think that's
i mportant because much is said of apparently the county
of fice, apparently some sort of organization that's not

paying attention to what's going on with the school

districts, and that's not the case. And I'lIl cite the Butt
case here in a noment. But 1'd like to say, | know
personal ly of the county -- the scope of the county's

activities, and this Comm ssion knows because two nonths
ago you adopted a test claimreinbursing significant
portions of the county office oversight. They are doing
their oversight duties and you're reinbursing sone of them

The county office has no power over the
school district's governing board. |If the school district
governi ng board agrees to make a series of bad decisions --
and |'m not saying that's what happened, but that seens to
be what is being intimated by the other side of the table
here -- if there are a series of bad fiscal decisions nade,
t he governi ng board of the local district has the power to
do that. The county office cannot stop that. Therefore,
they're not derelict in not stopping them

The Departnment of Finance, in the Butt case and

also in this test claim has nmade nmuch of the punitive
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effect of not assisting school districts when they go
i nsol vent. Perhaps that is a policy worth considering, but
it was discussed at length in the Butt case, and now | have
to refer you back to page 444. It goes on for several
pages but they've taken M. Stone's, the Departnment of
Fi nance's issues into consideration in this case, and the
sane i ssues today.
At the first paragraph, on the top of page
444: "Finally, nothing in our analysis is
i ntended to i nmuni ze | ocal school officials from
accountability for m smanagenent or to suggest
that they may indulge in fiscal irresponsibility
wi t hout penalty. The state is constitutionally
free to | egislate against any recurrence of the
Ri chmond crisis. |t may further tighten
budget ary oversi ght, inpose prudent
non-di scrim natory conditions on energency state
aid, and authorize intervention by state
education officials to stabilize the managenment
of local districts whose inmprudent policies have
threatened their fiscal integrity. To the extent
such conditi ons conprom se | ocal autonomnmy and
nortgage a district's future, they are not
cal cul ated to persuade local officials or their
constituents that m smanagement and profligacy

will be rewarded."
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The courts address this issue. The fact that |oans are
avai l able is not of concern to this court, that everybody
will go out and start seeking | oans.

The issue in the Butt case is not the poor
performance of the Richnond School District, it's the
educati onal opportunity for the students. The court
reaches down to the student, not to the governing board.

And the court has said here on 444, that there
are things that the state can do. And indeed what the
state did was adopt AB 1200 as a result of this case, and
that's described in great detail in another footnote which
we don't need to spend any time on. But the footnote
descri bes -- Footnote 18 describes in detail what AB 1200
has done to inprove the fiscal accountability. And, again,
you' ve addressed those issues in two prior test clains.

So | think we ought to toss out the punitive
effect of punishing board menbers for being poor board
menbers. The court in Butt said the issue was the students
going to school; it wasn't how well the board perforned.

A m nor issue the Departnent of Finance had
i ndi cated that choosing a | oan anpbunt was discretionary. |
think you can take on personal know edge that they will ask
for the funds they need. | don't think they will have much
of a choi ce deciding whether they hit the 200 percent mark
or not. It certainly wasn't the case in Ri chnond.

Which is to say, in total, that things that are
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| isted as discretionary are only discretionary if you're

t he Departnment of Finance. Obtaining a |loan fromthe

Legi sl ature and the Departnent of Finance, |I'msure, is
| i ke buying supplies fromthe conpany's store. It's not
sonet hing you really want to do, if you can avoid it. So |

woul dn't think any of this is discretionary. Even though
there are different ways to get to the finish line, you
still have to get to the same finish |ine.

And, again, |I'lIl reserve on San Jose, if
San Jose becones an issue.

CHAIR PORINI: Al right, questions from Menmbers?

Ms. Steinneier?

MEMBER STEINMEIER: | would like to take it in
the order that M. Petersen posed it. And you weren't
here, Madam Chairnman, so | apol ogi ze.

The first question was, is this a discretionary
act on the part of the school district that would trigger
all these other things that would happen. So that's a
really good place to start because if the answer is no,
then a |l ot of stuff doesn't happen.

In the course of time, very few school districts
have actually claimed -- or actually have become bankrupt.
MR. PETERSEN: That's ny under st andi ng.

MEMBER STEI NMEI ER: You said |less than five;
ri ght?

MR. PETERSEN:. That | know of, yes.
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MEMBER STEI NMVEI ER: That | know of, too. And

there are --

MR. PETERSEN: Most school boards are doing their

j ob, obviously.

MEMBER STEI NMVEIER: Well, yes, there's nine

hundr ed- pl us school districts in California.

CHAIR PORI NI : 1, 040.

MEMBER STEI NMEI ER: Wel |, that counts county

offices, too, |I think, in that number. Those are just

school districts?

CHAI R PORI NI':  Yes.

MEMBER STEI NMEI ER: Okay. So there's over a

t housand school districts in California, for the sake of

argunment, and five have gone bankrupt. This is not an

activity that any school board nenmber -- if you're a city

counci | man, you woul dn't want this to happen either. |

mean it's death. So | think the disincentive is there,

regardl ess of what the | aw says or not, with all due

respect to M. Stone. No one wants it to happen. And

because of several things that have happened over the

years, partly because of |egislative decisions and the

deci sions by the voters in California, nanely Prop. 13 that

you nentioned, nost school

districts in California only

have a three percent reserve. So 200 percent of a three

percent reserve is just six percent of your budget. That's

not much noney.
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| don't think it's -- | think going bankrupt is
not discretionary. It's sonething -- | ama fiscal
conservative -- | wouldn't want that to happen. But to be
off by three percent, sonething major could happen in terns
of facilities or a |awsuit or sonmething that could send you

MR. PETERSEN: Eart hquake.

MEMBER STEI NMVEI ER: Pardon me?

MR. PETERSEN: Eart hquake.

MEMBER STEI NMEI ER: Or eart hquake. Sonet hi ng
coul d send you into bankruptcy because it was an unforeseen
activity and, frankly, reserves are very slimfor school
districts in California to operate. That's just a fact of
life.

County offices, as | see them fromthe bottom
| ooki ng up, are agents of the state. And we regularly get
| etters and conmuni cati ons about our financial situation.
Usually, they tend to err in the extrene, saying you'll be,
you know, fiscally insolvent if you continue this course

for three years. And we get those letters all the tine,

and we' ve never been bankrupt. [It's just that our reserves
are so small, that we get really close. So |I don't think
it's discretionary. That's nmy view as a schoo

board nenber, know ng hundreds of school board nmenbers in
California. This is our worst nightmare, politically and

every other way, this is not what you want to have happen.
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| personally don't -- | know sonmeone from

Conmpton, and they did get sone bad advice is what happened.
And they eventually -- in that rescissionary period is
when a | ot of these happened, when the state funds were
actually cut back. So in other words, these were not --

t hese were decisions predicated on sone assunptions that
didn't happen.

So if we use the "reasonabl e person” standard, |
think we start out with the "yes" on the threshol d
gquestion. That's just my viewpoint.

And t hen what happens fromthere, | think we'd
have to take those step by step, if the other things are
triggered and what the county has to do.

CHAIR PORINI: If I mght just coment.

MEMBER STEI NMVEI ER: Uh- huh.

CHAIR PORINI: | disagree with you for several
reasons. And the first is just a plain reading of the
statute, that says "may request.” And while | don't
di sagree with you that it is a very drastic step for a
school district to take, because boards of school districts
are elected by the parents of kids in those schools, it has
a | ot of consequences. But nonethel ess, the plain reading
of that statute says "may," and that nmeans that they may do
it or they may not, which, in nmy mnd, nakes it a
di scretionary act.

MR. PETERSEN: Excuse ne, Menber Porini, when you
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were out, you m ssed another section that we cited that
says the other thing, it's on page 112. It wasn't in the
staff analysis but | did cite that. And they were exposed
to it and you weren't. | don't know whether it will change
your mnd or not, but it mght be worth mentioning.

CHAIR PORINI: Al right.

MR. PETERSEN: It's on page 112, at the bottom

MEMBER STEINMEIER: It's the Ed. Code.

MR. PETERSEN: | raised it on the plain reading
of the statute, though. | raised it there.

CHAIR PORINI: Yes, M. Sherwood?

VI CE CHAI R SHERWOOD: Along that line, Keith
poi nted out several itens that were not nentioned in the
staff report. Did the staff take those items into

consi derati on?

MR. AVALOS: Well, first, | need to point out
that it's "required" or "may." The statute -- the test
claimis not -- the statute that we're tal king about,

whet her or not it's "required" or "may" is not part of this
test claim That predates 1975, when the discretionary

| anguage of "may request an enmergency apportionment.” This
test claimis the activities -- the additional activities
added between 1981 and 1995. So | don't know if that gives
a better -- it just gives a framework of what we're talking
about .

MEMBER STEINMEIER: It's predicated on that.
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VI CE CHAI R SHERWOOD: | guess back to the
guestion, though, were you aware --

MR. AVALCQCS: | was aware of those comments, but |

MR. STONE: My | speak, too?

| think the provision that M. Petersen has cited
this norning is not inconsistent with the | anguage that
Chair Porini pointed out, that the school districts may, in
their discretion, seek an apportionnment. When they apply
for it, they represent to the state that they need it. So
t hey say, "We require the assistance fromthe state.™

It doesn't nean the state is saying, "Every

school district with just a problemrequires an emergency

appropriation.” The requirenment is something that the
school district itself represents: "W need this noney.

Pl ease give it to us.” And then the state puts conditions
on it.

CHAIR PORINI: Staff, did you want to continue?

MR. AVALOS: The one thing that | wanted to point
out with the Butt case -- that was an equal protection
case. It dealt with equal protection of students. It
didn't necessarily nmake a ruling on mandates.

And in that case what happened was that Ri chnond
request ed an emergency apportionnment. Initially,

the Legislature said, "Ckay, we'll help you out this time."
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Later, they were in financial distress again.
They requested a second one.

The Legislature said, "No, we're not in the
busi ness of bailing you out."

What happens is, later, then they went through
the courts, and the courts said, "No, the state has the
fiscal responsibility for equal protection of the
students. "

That was overturned, as M. Petersen indicated,
and said, "No, you cannot force the Legislature to
apportion funds."

One interesting thing that I noticed in

El Monte, which is different than fromthe City of San

Jose, what we were using it for the l|ast hearing, but on

page 355, El Monte actually cites the Butt case and

di stinguishes it fromequal protection from nmandate

rei mbursement. And it's the second and third paragraph on
page 355, on the right-hand colum. And the second and
third full paragraph. And |I'mgoing to read a few
sentences out of those conbined paragraphs, and | think it
wi |l nmake the point.

"El Monte sites Butt versus the State of

California for the proposition that education is the

ultimate responsibility of the state. However" --
and this is in the second paragraph -- five, six lines down

-- "However, it is the State of California' s policy to
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provi de for the maxi mum feasi bl e degree of |ocal autonony.
Thus, the Legislature has established a policy providing
to the extent feasible, autonony for |ocal school districts
and for a variety of purposes school districts have been
held to be separate political entities rather than the
state."
So in that case, when we're looking at this
for mandate rei mbursenment, | understand the state has
the ultimate fiscal responsibility; but for
mandat e- r ei nbur senent purposes, the | aw separates the two.
So | don't think we can say -- we create -- it would
al nost wi pe away nmandate rei nbursenent law if we said the

state always has fiscal responsibility for schoo

districts.

CHAIR PORI NI :  Ckay.

MEMBER BELTRAM : Madam Chair ?

CHAIR PORINI: M. Robeck and M. Beltram.

MEMBER ROBECK: | think everybody wants a piece
of this. But I'ma little troubled by the use of the words
"may apply,"” which refuses to recogni ze the context of how

t he school districts actually have to operate. And that
the state provides a framework for |abor contracts, for
exanpl e; the state provides fornulas and basis for
apportionnments. The state does all kinds of things and nay
-- overenphasis on the word "nmay" is a sinplistic approach

to what is a conplex relationship between state and | ocal

94



conmuni ties in conducting school s.
And so the state -- "the district may apply for

an emergency apportionment,"” has to be taken in the context
of everything else that's going on. And it's not quite so
sinple just to take that in isolation.

However, having said that, |I will point out, | do
know factually there are instances in which school
districts have been in financial distress who have not gone
to the state but have gone to the county for a | oan, which
is a permissible activity.

| know that's happened in Riverside, and |I'm sure
it's happened --

MR. PETERSEN: Excuse ne, those are short-term
| oans.

MEMBER ROBECK: Those are short-term | oans. But,
you know, fiscal distress is fiscal distress. W're not
defining how big or how long it is.

And so it is a very conplicated situation.
| just -- | just want to point out that the perm ssibility
is extrenely conplex in what options the school district
has when they have fiscal problens. And sonetinmes their
fiscal problens are not entirely of their own making.

CHAIR PORINI: Al right, M. Beltram ?

MEMBER BELTRAM : | guess everybody that goes to
bankruptcy court probably says that al so.

M. Petersen, can school districts reduce
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prograns at the |ocal |evel?

MR. PETERSEN: | have a school district expert
|"d like to call up here.

Are you still here?

Based on nmy seven years of working at San Di ego
Unified School District, there is sonme discretion.

Mermber Robeck makes a good point. The state
mandat es col | ective bargai ning and they mandate the
curriculum They mandate the | ength of the school day.
They limted the ambunt of noney we can raise locally by
the revenue limt. But as to your question, |I'd like to
send that over to Dr. Berg.

MEMBER BELTRAM : Can you |lay off a deputy
superi nt endent ?

MEMBER STEI NMVEI ER: Sure, yeah.

MEMBER BELTRAM : Can you cut the budget?

MR. PETERSEN: | think you can do that. But |
think the point in the Richnond case is, they were at the
poi nt where they were going to lay off teachers, and then
that's just like not having school.

MEMBER BELTRAM : Had they laid off any
managemnment ?

MR. PETERSEN: I n Ri chnond?

MEMBER BELTRAM :  Yes.

MR. PETERSEN: | don't know for a fact, but as

M. Aval os points out, that was their second year. They
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had received the state | oan the prior year, so | suspect
heads were rolling by that point, sir.

MEMBER BELTRAM : Okay. Are school districts
enpowered to borrow private funds from banks or anythi ng of
t hat nature?

MR. PETERSEN: We searched the Governnment Code
and the Ed. Code, and there's nothing that says they can or
can't. And the Ed. Code is a code of -- what's that term
-- permssive. So | guess they coul d.

Al t hough I think as a practical matter, if you're
a | ocal agency and you're insolvent, the chances of getting
private funds other than a gift, again, as a practical
matter, are nil. | can't say that that's true as a fact.
But | think you can take notice that if you're insolvent,
getting a loan from Bank of America is not going to be an
easy push.

They have the opportunity of doing sonething

called "trans." Everybody does trans. It has nothing to
do with insolvencies. It's cash flow funding forward
to -- because you get your noney twice a year in the schoo

busi ness. That's anot her problemthey have. You get two
or three chunks of noney. You have to borrow noney to make
payroll on a nmonthly basis, and you use "trans" to do that.
MEMBER BELTRAM : Ri ght.
MR. PETERSEN: But you cannot use "trans" to

exceed the income you're going to receive that year. So
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the problemin these cases -- the Richnond cases -- is, you
run out of noney, so you can't raise noney beyond the nobney
you're going to get. So there's no way to "trans" that.
There's no short-termloan for that because you can't pay
it back.

This is an instance where you will never have
enough noney to pay off tenporary financing because the
state won't give you any nore noney, in the normal funding.

MEMBER BELTRAM : Section 41320, is that tied
into 41325? In other words, does that follow in sequence?

MR. PETERSEN: There are two types of loans. |'m
trying to figure which Section 41320 finds itself.

MEMBER BELTRAM : Page two.

MR. PETERSEN: Okay, |'mgetting there. It's
page two of the test clainP

MEMBER STEI NMEI ER: The staff anal ysis.

MEMBER BELTRAM : | guess what |'m a--

MR. PETERSEN:. 41320, | believe, is the 100
percent --

MEMBER BELTRAM : \What |'m asking you is just
when you nmake a finding that you are insolvent and apply
for the | oan, does that trigger then the adm nistrative
changes fromthe county office, and that sort of thing?

MR. PETERSEN:. Yeah, according to the
statute --

MEMBER BELTRAM : | nean, there isn't a separate
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aspect where you can borrow noney wi thout that?

MEMBER STEI NMEI ER: No.

MR. PETERSEN:. Oh, no.

MEMBER BELTRAM : COkay.

MR. PETERSEN: They're tied together. | don't
have personal experience in that, but the statute reads
t hat one follows the other.

MEMBER BELTRAM : Ckay, that's what | was
wonderi ng. Ckay.

You nentioned that the COE had oversi ght
function, but then you indicated there was really no
control over the local --

MR. PETERSEN: In a broad aspect, all year | ong,
the county office has certain duties, fiscal oversight
function over the school districts.

MEMBER BELTRAM : Ri ght.

MR. PETERSEN: It collects their budget; it
recommends revisions. It sends the budget back to the
school district, revises the budget, sends it back to the
county office. If they didn't revise it the way they
wanted it, the county office has to send it to the state
because the state has the hanmer.

So that was the subject of the two test clains
two nonths ago, and you approved sonme of those oversight
t hi ngs.

MEMBER BELTRAM :  Yes.
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MR. PETERSEN: The fiscal crisis oversight kicks
in when the | oan statute kicks in.

Menmber Steinnmeier makes a good point. They
receive nunerous |letters throughout the year, indicating
hypot hetically, "You're pushing your reserve, you don't
have enough, your collective bargai ning agreenent is going
to bankrupt you in two years," and they have to respond.
But they can just essentially say, "Thank you for the
information. We're an independent entity and we're going
to do what we want."

MEMBER STEI NVEI ER: Tough | uck.

MR. PETERSEN: So it's |ike having sonebody there
telling you what you're doi ng wong, but they can't force
you to change what you' re doing.

MEMBER BELTRAM : So it's not much of an
oversight. | nmean, | guess it's an oversight.

MR. PETERSEN: It's nore of a professional
naggi ng, | think.

MR. STONE: Well, may | add sonet hing?

CHAIR PORINI: M. Stone?

MR. STONE: Qur point was that whatever the power
of the county may be over the | ocal school districts, as
| ong as the county shows that it did its job --

MEMBER STEI NVEI ER: Ri ght .

MR. STONE: -- then it's free of any cost. It

gets the waiver.
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MR. PETERSEN: No, no, no.

MEMBER ROBECK: It can apply.

MR. STONE: Well, the Departnment of Education
treated it as automatic, 41328(b)(2). That is, if the
county can show that it has inplemented and conplied with
Sections 42127, et seq., then it obtains a waiver.

But we haven't had the evidence --

MEMBER ROBECK: It has to show fiscal risk.

MR. STONE: -- that a county has in fact conplied
with and inplenmented those and has been deni ed a wai ver.

MEMBER ROBECK: It may -- isn't the decision with
the state?

CHAIR PORINI: The State Board of Educati on.

MR. STONE: The State Board of Educati on.

MEMBER ROBECK: Yes.

MR. STONE: And as | say, they filed a --

MEMBER ROBECK: They nmay grant it; right? 1It's
not required that they grant it when certain conditions are
net. It's a conditional -- it's perm ssive on the part of
the state to grant --

MEMBER BELTRAM : The wai ver or not.

MEMBER ROBECK: -- the waiver.

MR. STONE: | suppose that's true. M only point
-- 1 don't know whether Education is here, but in the
| etter that the Departnent of Education subnmitted --

MEMBER STEINMEIER: It's not automatic.
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MR. STONE: -- presumably on behalf of the Board
of Education, they treat it as automatic. That is, if the
county office has conplied, then the waiver shall be
granted. The | anguage speaks for itself in the statute.

MEMBER ROBECK: | do believe the | anguage speaks
for itself.

MR. STONE: But there's no evidence by the
clai mant that anyone has, in fact -- any county office has,
in fact, conplied with the specified statutory obligations
and been deni ed a waiver.

MEMBER STEI NMEI ER: But conpliance is in the eye
of the behol der, and that behol der would be the State

Board. So, yes, if they can make a significant case,

that's true. But it still is an objective decision on the
part of the State Board. | don't know what happened in the
Ri chnrond cases and in all the others. | assune they were
so obvious that they were granted, but | don't know.

CHAIR PORINI: M. Petersen?

MR. PETERSEN: On that point, | think it's
curious that the staff recommendation feels that the
applying for the loan, "you may apply for the | oan" nakes
it discretionary. But as one of the conditions for
rei mbursenment for the county office, they say they "nust

apply for the waiver," and the statute doesn't say that.
So you can't have it both ways.

And the other condition for the waiver is the
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county office has to showits own fiscal distress. And
that's, by far -- if you're at that point, the whirlpool is
draggi ng everyone down.

CHAIR PORINI: Al right, M. Robeck?

MR. PETERSEN: | didn't mean to take your
t hunder .

MEMBER ROBECK: |'m done.

MEMBER BELTRAM : Madam Chair ?

CHAIR PORINI: M. Beltram?

MEMBER BELTRAM :  Anot her question on some of the
previous testinmony. Since Prop. 98, have the schools had a
decline in state funding?

MR. PETERSEN: | can tell you my experience in
San Di ego Unified School District, and I'm not an expert on
Prop. 98.

MEMBER BELTRAM : Yeah. Well, 40 percent of al
their revenues are going to go -- or have a m ni num of 43

MR. PETERSEN: There are three tests deciding how
much you get, depending on the condition of the statew de
economny, you're either test 1, test 2 or
test 3, and that tells you how nuch noney you get.

In my personal experience at San Diego Unified
and it's probably reflected in the R chnond cases and ot her
districts that Carol can speak to, in the |ate '80s and

early '90s, we all the renenmber those horrible years when
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they had to close a 14 billion-dollar gap one year. The
test, 1 or 2 -- whatever test it used -- was so |ean, that
there wasn't even enough noney to maintain current staffing
| evel s, because you get nore kids, you hire nore teachers.

MEMBER BELTRAM : |s that why ERAF was put in?

MR. PETERSEN: Yes, sir.

MEMBER BELTRAM : COkay.

MR. PETERSEN: And we thank the counties, but I
know t hey never did thank us. 1In fact, they've litigated
several tinmes.

Yes, sir, it was to shift those funds to
guarantee the 40 percent for either one of those tests.

MEMBER BELTRAM : Right, right.

MR. PETERSEN: Really, the counties took a bigger
bath than we did.

MEMBER BELTRAM : Ckay, thank you.

MR. PETERSEN: But we have ki ds.

CHAIR PORI NI : Finance staff w shes to conment.

MR. TROY: It seens that in this discussion, that
Prop. 98 has been discussed as a ceiling when, in fact,
it's a floor of funding for school districts.

In fact, the Governor in the |ast couple years has deci ded
to go well above Prop. 98. So it is not a ceiling.

MR. PETERSEN: 1Is that a policy statenment from
t he Departnment of Finance?

MR. TROY: It's a plain reading of the --
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MR. PETERSEN: Can we have that on the record on
your behal f?

CHAIR PORINI: | think he's quoting actuals.

MR. PETERSEN:. Okay.

CHAIR PORINI: They're in the process of
prepari ng the budget now, so stay tuned January 10t h.

MR. PETERSEN: 1've got to get the page number of
the transcript for that one.

CHAIR PORINI: Al right, other questions?

MEMBER STEI NMEI ER: No.

CHAIR PORINI: Coment s?

M . Robeck?

MEMBER ROBECK: | lied. | have to comment. |'d
like to thank the staff for their revised anal ysis because
| think it does represent the reality of how the county
of fice operates relative to school districts within their
county who have fiscal distress, and the reaction that the
county has to do. | do believe that the way the statute
was set up and the way it, in fact, operates is the county
has been put in as an agent of the state and given specific
responsibilities that they did not have under prior
statutes for those responsibilities, in the event of a
school district seeking -- an energency apportionment when
greater than 200 percent of their reserves.

MEMBER STEI NMVEI ER: Was that a notion
M . Robeck?

105



MEMBER ROBECK: Was that a notion?

MEMBER STEI NMEI ER: Was that a notion?

MEMBER ROBECK: No, that wasn't.

MEMBER STEI NMEI ER: Just a statement, huh?

MEMBER ROBECK: Just a statenent.

MS. PODESTO May | conmment on that?

I think by taking the point of view that the
county should be fully reinmbursed for this, kind of thwarts
the legislative intent here that the counties offices and
all local entities share in the cost of recovery. It seens
to undo what the Legislature intended by doing that, by
allowing that virtually automatic full reinbursenent for
all the costs.

MEMBER HALSEY: 1'd like to nmake a notion.

CHAIR PORI NI : M. Hal sey?

MEMBER HALSEY: And that is, that there's no
mandat e on either part, either above or bel ow the
threshold. That is what the original staff analysis --

MR. AVALOS: Wuld you want to nake a notion to
adopt the original staff anal ysis?

MR. PETERSEN: 1'msorry, that includes a finding
of reinmbursable costs, so that wouldn't be consistent with
her noti on.

MEMBER HALSEY: No.

MR. PETERSEN: |'m sorry.

CHAIR PORINI: So you are revising the staff's
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recommendation to say that there are no rei nbursabl e costs
in either situation?

MEMBER HALSEY: Exactly.

MR. AVALOS: That would be the original staff
anal ysi s.

MEMBER STEI NVEI ER: It was a total denial; wasn't

MR. AVALOS: A total denial, yes.

CHAIR PORINI: Al right, 1'Il second that.
M . Robeck?
MEMBER ROBECK: | offer a substitute notion to

adopt the current staff analysis.

CHAIR PORINI: The substitute notion is always in
order. | would not second that, but let's open it up for
di scussi on.

MEMBER STEINMVEIER:  Well, | will second it for
t he purpose of discussion.

CHAIR PORI NI : Ckay. Discussion?

MEMBER BELTRAM : What was the substitute? |'m
sorry.

MEMBER STEI NMEI ER: The current staff anal ysis.

MEMBER ROBECK: Current staff's report.

MEMBER BELTRAM : The staff's report?

MEMBER STEI NMEI ER: Which is a limted
rei mbur senment .

MEMBER ROBECK: Right.
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CHAIR PORINI: Al right.

MEMBER ROBECK: | just want to coment, if | may,
to Joann regarding the -- | think it's a very conplex issue

MEMBER STEI NMVEI ER: Extrenely.

MEMBER ROBECK: -- as to whether or not a school
district is required to go to the state. And there's a | ot
t hat school districts can and should do over tine periods.

And | think the maneuvering roomw thin the current budget
year is severely limted. And they have to go do all kinds
of things to nake serious changes in their budget. But |
do think that there are anple warning mechani sns set in
pl ace; and that school districts, if they heed those
war ni ng mechani sns, can back out of trouble. And that's
why | don't believe that it's a nandate to go for a state

apportionnment. That's why, you know, on question nunber

one, | have to go "no.

MEMBER STEI NMVEI ER: After AB 1200, | agree with
you. But prior -- is there a gap between AB 1200, though,
and the -- or is it the other way around -- between the
date of the test claimlegislation and

AB 1200, how close are they in time? |s there any gap?

CHAIR PORINI: | don't know.
Staff?
MR. PETERSEN: | can respond. Most of the test

claimlegislation is AB 1200.
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MEMBER STEINMEIER: [It's the same?

MR. PETERSEN:. It's the sane thing.

MEMBER STEI NMEI ER: The sane tinme exactly?

MR. PETERSEN: Yes, the response to the Ri chnond
case.

MEMBER STEI NMEI ER: Ckay.

CHAIR PORINI: Al right, we have a notion.

I's your second --

MEMBER STEI NMEI ER: Yes.

CHAIR PORINI: -- a permanent second now on the
substitute nmotion --

MEMBER STEI NMEI ER:  Yes, it is now

CHAIR PORINI: -- to adopt the revised staff
anal ysis -- staff recomrendati on.

May | have roll call?

MS. HIGASHI: M. Robeck?

MEMBER ROBECK: Aye.

MS. HIGASHI: M. Sherwood?

VI CE CHAI R SHERWOOD:  No.

MS. HIGASHI: Ms. Steinneier?

MEMBER STEI NMEI ER: Aye.

MS. HHGASHI: M. Beltram ?

MEMBER BELTRAM :  Yes.

MS. HI GASHI: Ms. Hal sey?

MEMBER HALSEY: No.

MS. HHGASHI : M. Lazar?
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MEMBER LAZAR:  No.

MS. HIGASHI: Ms. Porini?

CHAI R PORI NI:  No.

MS. HHGASHI: It's a three-four vote.

CHAIR PORINI: Al right, does anyone want
to -- Ms. Hal sey, do you want to make your notion again,
since the revised notion failed?

MS. HHGASHI: So her notion is still on the floor
t hen, | believe.

CHAIR PORINI: Al right.

MEMBER HALSEY: It needs a second.

CHAIR PORINI: Well, | second it. So there's a
notion and a second.

Is there discussion?

Hearing none, let's call for the roll.

MS. HIGASHI: M. Sherwood?

VI CE CHAI R SHERWOOD: Aye.

MS. HIGASHI: Ms. Steinneier?

MEMBER STEI NMEI ER: No.

MS. HHGASHI: M. Beltram.

MEMBER BELTRAM :  Yes.

MS. HI GASHI: Ms. Hal sey.

MEMBER HALSEY: Aye.

MS. H GASHI : Ms. Lazar?

MEMBER LAZAR: Aye.

MS. HIGASHI: M. Robeck?
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MEMBER ROBECK: No.

MS. HIGASHI: Ms. Porini:

CHAIR PORINI: Aye.

MS. HIGASHI: The npotion carries.

MR. PETERSEN: Excuse me, for the record, what
was the motion?

MS. HIGASHI: The original notion.

MEMBER BELTRAM : The original notion, no
mandat e.

MS. HIGASHI: No mandat e.

MR. PETERSEN: Okay, so you're not adopting the
staff's understandi ng?

CHAIR PORINI: The original.

MR. PETERSEN: Thank you.

CHAIR PORINI: Al right, thank you.

MEMBER LAZAR: Madam Chair, are we going to take
a lunch break?

CHAIR PORINI: | was going to ask Menmbers if they
want to do that.

Shoul d we take a half hour or 45-mnute |unch
break and cone back? W do have a |lot of the agenda still
l eft to conplete.

MEMBER LAZAR: Yes, 1'd like that.

CHAIR PORINI: Ckay, then let's say that we wll
cone back at a quarter to 1:00. Thank you

MS. HI GASHI : When we conme back, we'd like to
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take up item 7 out of order because one of our staff
menbers will have to | eave

CHAIR PORINI: Al right, so we'll come back on
item7 at a quarter to 1:00.

Thank you.

(M dday recess taken at 11:56 a.m)
--000- -
(The proceedi ngs resuned at 12:51 p.m)

CHAIR PORINI: Al right, after a brief recess,
we'll call the neeting back to order.

And we're going to nove directly to item
nunber 7.

MS. HHGASHI: That's correct. And before we
start this part of the hearing, may | just ask, have all of
the witnesses and parties at the table been sworn in?

(Chorus of "ayes" was heard.)

MS. HI GASHI: Thank you.

Item 7 is the test claimon Elder Abuse, Law
Enforcement Training. This itemw |l be presented by Staff
Counsel Kathy Lynch.

MS. LYNCH. Good afternoon. This test claim
addr esses el der abuse training for city police officers and
deputy sheriffs at a supervisory |level and bel ow, who are
assigned field or investigative duties. Staff finds that
the test claimstatute is subject to Article X1 B,

Section 6, of the California Constitution, because it
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i nposes an obligation on |ocal agencies to provide el der
abuse training, when the training occurs during the police
of ficer or deputy sheriff's working hours, or when the
training occurs outside the police officer or deputy
sheriff's regular working hours, but the agency is required
to pay for the training because of an obligation inmposed on
it by an existing menorandum of understandi ng.

Staff further finds that the test claimstatute
constitutes a new program since elder abuse training was
not required before the enactnment of the test claim
statute.

Finally, staff finds that the test claimstatute
i nposes costs mandated by the state, but only for the
following activities: One, the cost to present the one-
time two-hour course in the formof trainer time and
necessary materials provided to trainees; and two, for
sal aries, benefits and incidental expenses for each police
of ficer or sheriff to receive the one-tinme two-hour course,
but only in cases where the police officer or deputy
sheriff has already conpleted his or her 24 hours of
continui ng education, and nust also conplete an additi onal
two hours under the -- of elder abuse training under the
test claimstatute. Accordingly, staff recomends
t hat the Comm ssion approve the elder abuse training test
claimas outlined above.

WIIl the parties and w tnesses pl ease state your
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name for the record?

MS. STONE: Good afternoon. Panela Stone on
behal f of the City of Newport Beach.

MR. STODDARD: Ken Stoddard of Newport Beach
Pol i ce Departnment.

MR. EVERROAD: d en Everroad, City of Newport
Beach, Revenue Manager.

MR. LUTZENBERGER: Tom Lut zenberger, Depart nent
of Finance.

MR. STONE: Dan Stone, Deputy Attorney General,
for the Departnent of Finance.

CHAIR PORINI: Al right, M. Stone?

MS. STONE: Thank you very nuch, Chairnman Pori ni

Good afternoon, |adies and gentlenmen, Menbers of
t he Conmi ssi on.

We would |like to concur with the draft staff
anal ysis, or the final staff analysis of your Comm ssion
staff, and are very appreciative of the hard work that has
gone into this.

| would like to introduce Sergeant Kent Stoddard,
who is the training supervisor with the City of Newport
Beach Police Departrment, who will speak very briefly on
this matter. And we are all available for questions.

CHAIR PORINI: Al right. M. Stoddard?

MR. STODDARD: Good afternoon.

I'ma sergeant with the Newport Beach Police
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Departnent. |'ve been there for over 30 years. |'m
currently assigned as the personnel and training supervisor
or sergeant, the sane thing. |'ve been so assigned for the
past five years.

El der abuse cases in the United States number in
excess of one mllion per year. Elders are people over 60
years of age and they make up 13 percent of the popul ation.

They will increase to over 25 percent of the popul ation by
t he year 2050.

Three to ten percent of all elders are abused or
negl ected. An abuse can be physical, psychol ogical,
financial, sexual or through neglect.

The el der abuse training required by PC 13515
necessitated scheduling all of our field and investigative
of ficers and supervisors fromvarious shifts and days off
for this special training session. Required group training
like this is difficult to arrangenent. Maintaining
conpliance with the
ever-increasing training demands placed on | aw enforcenment
has beconme challenging in recent years.

And I'1l be happy to answer any questions you
m ght have.

CHAIR PORINI: Questions from Members?

Next wi tness?

MR. EVERROAD: d en Everroad, Revenue Manager for

the City of Newport Beach and SB 90 coordi nator for the
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City of Newport Beach.

|'d like to thank the Menmbers for hearing this
test claimand the staff analysis for this test claim

We agree with the staff's deternmination relative
to this test claim

CHAIR PORINI: Al right, questions?

M. Stone or M. Lutzenberger?

MR. STONE: Dan Stone, on behalf of the
Depart nent of Finance.

The Department generally concurs with the staff
anal ysi s and recommended deci sion. But we have a couple

points of clarification which | hope are just technical and

won't create any controversy. The one, |'Il address; and
one, M. Lutzenberger will address.
The point | want to nmake is, | don't know your

page nunmbers in here (indicating), but on TC page 17, the
staff sets out in table formthe circunstances under which
t hey believe reinbursement is appropriate. As | say, we
concur in that.

But then when it's set out at the bottom
par agraph of that page in text form one of the el ements of
the table -- and we think it's an inportant el enent --
doesn't appear to be included in the text.

And all I'msaying is, if you read the table, the
rei mbursenment is required when a trainee has already

conpleted his or her 24 hours within the two-year cycle,
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and must conplete the el der abuse training before the next
t wo-year cycle of training begins. Because if they have
time to conplete the training, the el der abuse training
within the new cycle, then it's two hours going toward the
new 24.

| just didn't see any | anguage in the text,
either at that bottom paragraph on 17, or in the sumary of
t he mandate on 19, that reflected that second requirenent,
that the deadline for conpleting the el der abuse has to
occur before the new cycle for two-year training begins;
ot herwi se, the two hours can be put toward the new 24.

So | have | anguage which, on page 19, at the end
of the last bullet there, where it says -- the last |ine,
it says, "Education, when the requirenent of Section 13515
applied to the" --

MS. STONE: Excuse me, where are you | ocated?

MR. STONE: Excuse nme, TC 19.

MS. STONE: \Where on that page?

MR. STONE: The |ast of the four bullet points,
and the last |ine of that bullet point.

| woul d change after "particular officer,”

i nstead of a period, we would have a comm, and then say
"and where a new two-year training cycle does not conmence
until after the deadline for that officer or deputy to
conpl ete el der abuse training."

MS. STONE: Could you do that once nore again,
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very slowly? Because | can't -- this is the first -- just
for the record, Conm ssion Menmbers, this is the first we've
heard of this. And it's very difficult to try and
understand M. Stone's neani ng, when he speaks so quickly

that it's inmpossible to copy down what he's sayi ng.

CHAIR PORINI: |I'"msure that he will repeat it
until we all get it down. | also only got hal fway through
it. And we'll ask staff to conment, too.

MR. STONE: The first neeting was just to get the
t hought across. And the Departnent is not wedded to this
| anguage.

But do you understand, Ms. Stone, the point, and
do the Menbers understand the point? W just want, in the
next, to reflect what staff has already put in their
anal ysis, in their table, which is --

MS. STONE: That's correct. | have no probl ens
with that.

MR. STONE: Ckay.

MS. STONE: My concern is, when there's a request
to put in additional |anguage that we haven't seen and it
is stated so quickly, you have no opportunity whatsoever to
under st and or conprehend --

CHAIR PORINI: We'll make sure that everybody
gets it.

So maybe, M. Stone, if you have that witten, if

you could pass it over. O can you read it again for us
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sl ow y?

MR. STONE: |'d be happy to read it as slowy as
you W sh.

CHAIR PORINI: So this is TC 19 after the fourth
bullet? The sentence --

MR. STONE: The last |line of the fourth bullet,
where it ends with "applied to the particular officer,"” we
woul d insert a comm there, and then the foll owi ng
| anguage, "and when a new two-year" hyphenated "training
cycl e does not commence until after the deadline for that
of ficer or deputy to conpl ete el der abuse training."

MS. STONE: WAs that "officer or" --

MR. STONE: "Or deputy to conplete el der abuse
training."

MEMBER ROBECK: After "commence."

MR. STONE: After "commence"? "Until after the
deadline for that officer.”

MEMBER ROBECK: (Okay, | got it.

MR. STONE: You got it?

CHAIR PORI NI : Ckay, everybody got it?

Okay, staff?

MS. LYNCH. That's consistent with our anal ysis.

CHAIR PORINI: That would be consistent?

MS. LYNCH: Yes, it is.

CHAIR PORINI: G eat.

MS. STONE: | have no problens with that
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| anguage.

CHAIR PORINI: Great.

M. Lutzenberger?

MR. LUTZENBERGER: Madam Chair and Menbers of the
Comm ssi on, we woul d rai se one other point as a concern for
clarification. And | say this before | go into detail;
this m ght be handl ed nore appropriately under Proposed
Gui del i nes and Parameters, but we're not sure, so that's
why we raise it now.

Wth regards to the definition of what
constitutes -- if the Conm ssion decides that this claim
constitutes a state mandate that is reinbursabl e under
state law, the staff analysis is sonewhat ambi guous -- and
with all due respect to the Commi ssion staff -- with
regards to exactly what costs should be associated with a
trai ner and necessary materials for the course. W would
request that clarification be made exactly what costs are
appropriate. And we raise this concern because it was al so
agreed -- we viewed that the staff analysis seens to concur
t hat the course devel oped by the Commi ssion on Peace
O ficer Standards and Training seens to be appropriate for
t he program necessary to provide the training.

CHAIR PORINI: Ckay, | see a | ot of heads
noddi ng. Who wants to take that on, on staff?

Pat ?

MS. HART-JORGENSEN: This is sonmething that is
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appropriate for the for the PPs and Gs. And the
P's and G s would be drafted to reflect the staff analysis
where they discuss the fact that the training program has
al ready been devel oped and that it was linmted to the
training time and getting the materials together for the
t rai ni ng.

CHAIR PORI NI : Okay. Any questions or comments
from Menmbers?

MEMBER BELTRAM : Mbve for approval, Madam Chair.

CHAIR PORINI: M. Beltram noves.

Ms. Steinneier?

MEMBER STEI NMEI ER: Second.

CHAIR PORINI: We're open for discussion.
Hearing --

MEMBER ROBECK: | assune that's as anended?

MEMBER STEI NMEI ER: As anended.

CHAIR PORINI: Wth the anended | anguage, yes.

MEMBER STEINMEIER: It should be in your notion

CHAIR PORINI: Al right, so the notion before us
is to adopt staff's recomendati on, as anended. Motion by
M. Beltram ; second by Ms. Steinneier.

May | have roll call, please?

MS. HIGASHI: M. Sherwood?

VI CE CHAI R SHERWOOD: Aye.

MS. HIGASHI: Ms. Steinneier?

MEMBER STEI NMEI ER: Aye.
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MS. HHGASHI: M. Beltram ?

MEMBER BELTRAM : Aye.

MS. HI GASHI: Ms. Hal sey?

MEMBER HALSEY: Aye.

MS. HHGASHI : M. Lazar?

MEMBER LAZAR: Aye.

MS. HIGASHI: M. Robeck?

MEMBER ROBECK: Aye.

MS. HIGASHI: Ms. Porini?

CHAI R PORINI: Aye.

MS. STONE: Thank you.

MS. HHGASHI: This brings us to item5. This is
a claimon Mentally Disordered O fenders' Extended
Comm t nent Proceedings. This itemw |l be presented by
Staff Counsel Cami |l e Shelton.

CHAIR PORINI: We'll give folks just a mnute to
get situated.

Al right, M. Shelton?

MS. SHELTON: This test claiminvolves
| egi sl ation that establishes civil commitment procedures
for the continued involuntary treatnment of persons with
severe nental orders for one year followi ng their parole
term nation date. Staff recommends that the Comm ssion
approve this test claimfor the activities |listed on
page three of the staff analysis.

WIIl the parties please state your nane for the
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record?

MR. KAYE: Leonard Kaye, County of Los Angel es.

MR. APPS: Jim Apps, Departnent of Finance.

CHAIR PORI NI : Okay, M. Kaye, would you like to
begi n?

MR. KAYE: Yes. Again, | will be brief because
we agree with staff's analysis, conclusion and
recommendati on that is before you now.

We also would like to note for the record that we
agree with staff's finding on page three of their analysis,
that "...there is no evidence that the action of the
District Attorney to sponsor Assenbly Bill 1881 was
performed on behalf of the county itself. Rather
Gover nnent Code Section 26500.5 expressly authorizes the
District Attorney, on his or her own, to sponsor any
project or programto inprove the adm nistration of
justice," end quote.

We' ve al so provided to the Conmi ssion
decl arati ons of a John Lounsbery of our Chief
Adm nistrative Ofice indicating, under penalty of perjury,
that the county did not request |egislative authority to
i npl enent AB 1881 or instruct the district attorney to do
so on its behalf; and that the county had no position to
anmend, favor or oppose AB 1881

Thank you very nuch.

MS. SHELTON: Just to nention, that declaration
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is included as Attachnment "L," Exhibit "L," page 463.

CHAIR PORI NI : Any questions from Members?

MEMBER BELTRAM : Madam Chair ?

CHAIR PORINI: M. Beltram?

MEMBER BELTRAM : Do any of your el ected
officials ever speak for the county? Besides the board of
supervisors, |I'mtal king about. Your parole officers, your
Sheriff, your D. A, your auditor -- well, your auditor is
appoi nted -- but whatever other elected officials you have.

MR. KAYE: | would -- not being able to defer it
to anyone else at the table, | guess | would say | would
assume, upon occasion, it my be construed that they may be
representing the county. However, in this particular case,
they clearly were not.

MEMBER BELTRAM : No? Thank you.

CHAIR PORINI: Al right, M. Apps?

MR. APPS: Thank you Madam Chair, Menbers.

We al so agree with the staff analysis and would
request that the Comm ssion consider our Novenber 6th,
2000, letter withdrawn; and that the February 1st, '99,
| etter be considered our official position on it -- on the
mat t er .

MEMBER ROBECK: It sounds good.

CHAIR PORINI: Al right, M. Robeck?

MEMBER ROBECK: | nove approval of the staff

anal ysi s.
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VICE CHAIR SHERWOOD: |'Il second that.

MEMBER STEI NVEI ER: What happened to this --

CHAIR PORINI: M. Petersen needs to take back
all of those unkind words he said about Departnent of
Fi nance.

Al'l right, we have a notion and a second to adopt
staff's recommendati on.

MR. PETERSEN: That was all off the record.

MEMBER STEINMEIER: It was all off the record,
that's right.

CHAIR PORINI: W have a notion and a second to
adopt staff's recommendati on.

Is there any discussion?

Okay, hearing none, roll call, please,

MS. HIGASHI: Ms. Steinneier?

MEMBER STEI NMEI ER: Aye.

MS. HHGASHI: M. Beltram.

MEMBER BELTRAM :  Yes.

MS. HI GASHI: Ms. Hal sey?

MEMBER HALSEY:  Yes.

MS. HHGASHI : M. Lazar?

MEMBER LAZAR: Aye.

MS. HIGASHI: M. Robeck?

MEMBER ROBECK: Aye.

MS. HIGASHI: M. Sherwood?

VI CE CHAI R SHERWOOD: Aye.
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MS. HIGASHI: Ms. Porini?

CHAIR PORINI: Aye.

MS. HI GASHI: Thank you.

MR. KAYE: Thank you

MEMBER BELTRAM: Two in a row.

MEMBER STEINMEIER: We're on a roll here. Let's
keep goi ng.

MS. HHGASHI: This brings us to item 6.

CHAIR PORINI: M. Kaye, was it sonething you
sai d?

MR. KAYE: This is the County of Al anmeda's test
claim so --

CHAIR PORINI: Al right. Well, we can wait for
a mnute here.

MS. HHGASHI: Item 6 is the Extended Comm t nent
Youth Authority test claim This itemw |l be presented by
Staff Counsel Sean Aval os.

MR. AVALOS: Good afternoon.

The test claimlegislation addresses changes in
t he procedures for the extended comm t nent of dangerous
juvenil e offenders, subject to the jurisdiction of the
California Youth Authority.

Prior to the 1984 test claimlegislation, when
t he Yout hful Of fender Parole Board determ ned that the
rel ease of a juvenile offender fromthe California Youth

Aut hority posed a danger to the public, the Board was
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required to petition the conmmtting court to extend the
juvenile's commtnent.

Now t he test claimlegislation specifies that the
prosecuting district attorney petition the conmtting court
on behalf of the Youthful Offender Parole Board.

All parties, including staff, agree that counties have
been rei mbursed for the prosecuting district attorney's
costs of representing the Youthful O fender Parole Board in
ext ended conmmi t ment proceedi ngs. However,
clai mnt and County of Los Angel es argue that counties
shoul d al so be rei nmbursed for the public defender,
transportation and custody costs. Claimnt supports this
argument by noting that the Conm ssion has in the past
approved these costs of the test clainms addressing simlar
ext ended commi tment proceedings. Staff notes that the test
claimcited by claimnt, Mentally Di sordered Sexual
Of fenders, Not CGuilty by Reason of Insanity and Sexual ly
Vi ol ent Predators were brand-new progranms enacted after
1975. Rei nmbursenent for public defender, transportation
and custody costs under these clains is consistent with
Article XIll B, Section 6, of the California Constitution
and Government Code Section 17514, which requires the state
to reimburse counties for |egislative mandates enacted on
or behalf January 1, 1975.

However, reinmbursement for public defender,

transportation and custody costs under the present test
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claimis not consistent with the California Constitution
and CGovernnent Code Section 17514. The 1984 and 1998 test
claimstatutes did not require counties to incur public
def ender, custody, or transportation costs. These
activities were required by the original 1963 | egislation
whi ch created the extended comm tnent program and the 1971
amendment which added the right to trial.

And since these activities resulted from
| egi sl ati ve mandat es enacted before 1975, staff finds that
rei mbursenment for public defender, custody and
transportation costs should be denied.

Therefore, staff recomrends that the Conm ssion
partially approve this test claimfor the activities |listed
on |listed on page 12 of the staff anal ysis.

Woul d the parties please state your nane for the
record?

MS. MEREDI TH: Karen Meredith, Assistant District
Attorney with Al ameda County

MS. STONE: Panela Stone on behal f of Al aneda

County.
MR. KAYE: Leonard Kaye, County of Los Angel es.
MR. APPS: Jim Apps, Departnent of Finance.
CHAIR PORINI: Al right, Ms. Stone, do you want
to begin?
MS. STONE: Yes, good afternoon, Comm ssion
Menbers.
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We would like to thank staff very rnuch
for its draft staff analysis. W concur inits
recomrendat i on.

I would like to introduce the Assistant District
Attorney Karen Meredith, who is responsible for handling
these matters, and | have a couple closing remarKks.

CHAIR PORINI: All right.

MS. MEREDI TH: Thank you.

It's nmy understanding by Ms. Stone that |'m here
to answer questions of the board pertaining to the
proceedi ng; and al so, especially in the area of
prosecutorial discretion, as it would affect whether or not
t he programis nmandat ed.

Utimtely, what ny belief is, is that once we
are requested by the parole board to file a petition, we at
t hat point have no --

MEMBER STEI NMEI ER: Di scretion?

MS. MEREDI TH: All we can do at that point is to
receive their request and act upon it. W're obligated by
the statute at that point to review what is given to us by
t he parole board and file a petition if, after our review
of the matter, it can be sustai ned. Utimtely, that
review takes -- can lead to further investigation, the
hiring of witnesses, or anything that we feel needs to be
done in order to sustain the petition.

CHAIR PORINI: Questions?

129



I'msorry, Ms. Stone?

MS. STONE: Just a very brief concl usion.

The reason why we presented this, was to nake
sure that your Commi ssion Menbers understand that the issue
of prosecutorial discretion is not equivalent to an

optional programas you had in City of Merced with an

em nent domain matter. The issue is to nmake sure that
there i s adequate evidence before proceeding forward so as
not to inpose liability for deprivation of civil rights
upon the district attorney for proceeding in absence of a
col orabl e case.

CHAIR PORINI: Questions from Members?

M. Kaye?

MR. KAYE: Thank you

We, of course, concur with staff and our
col | eagues in the County of Alaneda that the district
attorney's cost is clearly mandated and, as such,
rei mbur sabl e.

What |'d like to talk about briefly, is the fact
that the costs -- the initial costs prior to 1975 in the
Chapter 1693, 1963 statute which established this extended
conm tment procedure. It is true that it said that
i ndi gent defense counsel woul d be appointed by the superior
court judge. It didn't say who was responsible for paying
for that.

And I'd like to dwell for a nmonment on this very
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critical issue, because it's our contention that we clearly
were not responsible for paying for it at that point in
tinme.

And t hese changes or costs were not ours. In
this regard, Governnment Code Section 29602 appears to be
di spositive. Section 29602 provides that indigent offense,
custody and transportation costs are our obligation only if
the follow ng conditions are nmet: Nanely, such costs must
be incurred in the support -- and |I'mquoting -- in the
support of persons charged with or convicted of a crine,
and committed to the county jail, and for other services in
relation to crimnal proceedings for which no specific
conpensation is provided by law," end quote.

Of course, the 1963 statute, chapter 1693, does
not provide for conpensation, and deals only with civil,
not crimnal, proceedings and with state wards, not county
jail inmates. Therefore, the test claimlegislation was
not our obligation to pay for -- before the test claim
| egislation it was not our obligation to pay for, just as
it is today.

And we request that the staff recomrendati on be
anmended to provide the required rei nbursenent for indigent
def ense, custody and transportation costs inposed under
this test claimlegislation.

Thank you.

CHAIR PORINI: Questions?
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M. Beltram?

MEMBER BELTRAM : Madam Chair.

M. Kaye, are you saying that in '63, on, that
i ndi gent costs were not the county's responsibility? Wose
responsibility were they?

MR. KAYE: The state's. And in nmany of these
ext ended commi t ment proceedings, in that period of
time -- the late '70s and so forth -- the state public
def ender -- like in the MBSO program was actually
appoi nted by the judge.

I n other cases, we had large billing prograns
t hat would actually invoice the state, in civil matters,
where it wasn't a normal crimnal proceeding, where it was
not our county charge.

CHAIR PORINI: M. Robeck?

MEMBER ROBECK: 1'd like staff to comrent on
t hat .

CHAIR PORINI: Sean?

MR. AVALOS: It seens clear to ne that this test
claimonly addresses the duties of the district attorney,
t herefore, reinbursenent is for the costs inposed upon the
district attorney and the counties for representing the
Yout hful Of fender Parol e Board.

Prior to this test, it didn't even address the
duties of the Public Defender cost and transportation

costs. Those weren't even the subject of this test claim
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Even if you were to anend those in to becone subject of
this test claim it would predate 1975, which is not even
in the universe of mandate rei mbursenent.

CHAIR PORINI: Al right, M. Apps?

MR. APPS: Thank you.

We, again -- and this hurts to say this -- we
support the staff's anal ysis.

MEMBER STEINMEIER: Did you say pains you to say
it? What did you say?

CHAIR PORINI: | think we just hit a jackpot
here.

MEMBER BELTRAM : You've really nellowed since
you' ve retired.

MR. APPS: | don't think we -- no.

Sel dom have we supported this nmany test claim
approvals in a single hearing. But this is a great claim

We support the staff analysis as currently structured.

Thank you.

CHAIR PORINI: Al right. Questions, comments
from Menmbers?

Mot i on?

MEMBER LAZAR: 1'd make a notion to adopt the
staff anal ysi s.

VI CE CHAI R SHERWOOD: Second.

CHAIR PORINI: Al right, we have a notion and a

second.
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Di scussi on?

Rol | call?

MS. HHGASHI: M. Beltram ?

MEMBER BELTRAM :  Yes.

MS. HI GASHI: Ms. Hal sey?

MEMBER HALSEY: Aye.

MS. HHGASHI : M. Lazar?

MEMBER LAZAR:  Yes.

MS. HIGASHI: M. Robeck?

MEMBER ROBECK: Yes.

MS. HIGASHI: M. Sherwood?

VI CE CHAI R SHERWOOD:  Yes.

MS. HIGASHI: Ms. Steinneier?

MEMBER STEI NMEI ER: Aye.

MS. HIGASHI: Ms. Porini?

MEMBER PORI NI @ Aye.

Thank you.

MS. STONE: Thank you very nuch

CHAIR PORI NI :  Thank you.

MS. HHGASHI: This brings us to item 8, another
test claim

CHAIR PORINI: Let's wait just a nonent.

MEMBER STEI NMEI ER: Hang on, we have to change
our bi nders.

MS. HHGASHI: You're right. | have to change ny

bi nder, too.
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Okay. We're now up to item8. For item8, we
have one partici pant who has not been sworn, so why don't
we start with that?

CHAIR PORINI: Al right, M. Bell?

MS. HHGASHI: Do you solemmly swear or affirm
that the testinony you are about to give is true and
correct, based on your own personal know edge, infornmation
or belief?

MR. BELL: | do.

MS. HI GASHI: Thank you.

CHAIR PORINI: Staff?

MR. AVALOS: The test claimlegislation requires
school s districts and county offices of education to
di scl ose information regarding the funding of enployee
benefits when providing retirement health and wel fare
benefits to their enployees, self-insuring workers'
conpensation clainms or advising budgets due to new
col | ective bargai ning agreenents.

The Conmi ssion nust address two issues to
determ ne whether the test claimlegislation inposes a
rei mbursabl e state-mandated program

First, the Comm ssion nust deci de whether the
test claimlegislation is subject to Article X1 B,
Section 6, of the California Constitution. To do this, the
Comm ssi on nust deci de whether school districts and county

of fices of education are required to provide retirenent
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health and wel fare benefits and whether they are required
to self-insure workers' conpensation benefits.

Staff finds that the activities concerning the
di scl osure requirenents for retirement, health and wel fare
benefits provided to enployees prior to the enactnent of
test claimlegislation and disclosure requirenments for
budget revisions are subject to
Article XIll B, Section 6, because school districts and
county offices of education nmust continue to provide
retirenment, health and welfare benefits at |least into the
terns of the preexisting contract term nated by good faith
col | ective bargaining.

However, staff finds that the activities
concerning the disclosure requirenents for self-insurance
of workers' conpensation benefits are not subject to
Article XIll B, Section 6, because school districts and
county offices of education are not required to self-insure
wor kers' conpensation benefits.

Second, the Conm ssion nmust deci de whether the
test claimlegislation constitutes a new program or higher
| evel of service.

One of the primary activities inposed by the test
claimlegislation requires school districts and county
of fices of education to provide an actuarial report
regarding retirenent benefits. Staff finds that the

requi rement for school districts and county offices of
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education to produce an actuarial report does not
constitute a new program or higher |evel of service, to the
extent that school districts and county offices of
education are already required to produce an actuari al
report under the State Controller's audit guide.

However, staff finds that except for
perform ng an actuarial report, all the test claim
activities concerning retirenment, health and wel fare
benefits and budget revisions constitute a new program
or higher level of service within the meani ng of
Article XIll B, Section 6, of the California Constitution,
and i npose costs mandated by the state pursuant to
Gover nment Code Section 17514.

Therefore, staff recommends that the Comm ssion
partially approve this test claimfor the activities |listed
on page 18 of the staff analysis.

Woul d the parties please state your nanmes for the
record?

MR. PETERSEN: Keith Petersen, representing
Clovis Unified School District.

MR. BELL: Jeff Bell, Departnment of Finance.

CHAIR PORINI: Al right, M. Peterson, would you
li ke to begin?

MR. PETERSEN: Certainly. Thank you.

This test claimhas three parts.

As you know, the first part is disclosure of
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col | ectivel y-bargai ned post-retirenment benefits, health
i nsurance, that sort of thing, for retired school district
enpl oyees.

The second issue is workers' conpensation, test
claimlevel of disclosure but for a different reason.
Actuarial report, future cost of self-insurance.

And the third part is disclosure of some other
coll ective bargaining information, to which | believe there
is no dispute.

|'ve got three issues to address, and these are
not interrelated, so we can go in any order you'd |ike. |
have an issue regarding the statenent of |aw regarding
future coll ectivel y-bargai ned agreenents.

The second issue has to do with the scope of
rei mbursenment on the actuarial reports.

And the third, which I'd like to take first, is
why isn't the disclosure of workers' conpensation
rei mbur sabl e.

Taking that issue first, the staff analysis
correctly points out that the Labor Code requires al
busi nesses in California to have some sort of worker
conpensation insurance. That's not a reinbursable state
mandat e, and we're not requesting reinbursenent for
wor kers' conpensation insurance.

We have a problemwith the next stage. The next

stage of the Labor Code essentially gives you two choices.
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You can buy insurance or you can self-insure. |'ve been
informed and | believe that buying self-insurance is for a
| arge governnental agency much | ess costly than buying --
excuse nme, being self-insured is rmuch, nmuch | ess costly
t han buyi ng an insurance pl an. So we have a
situation here where one of several school districts
elected to self-insure at some point in tine. And then
| ater on, as time passes on, the Education Code adds a
section requiring that if you do choose to be self-insured,
you have this additional |evel of disclosure. You have to
do this actuarial report. So the situation is, we have a
government agency deciding to take the |l ess-costly nmethod
of self-insuring, which it's allowed to do in the Labor
Code; and then |l ater being asked because you did that, you
have just a little bit nore disclosure, future costs of
current cases, that sort of thing.

Now, the staff analysis is follow ng the posture
that this Conm ssion staff has taken for the |ast two or
three years, and that is, if sonewhere in the stream of
mandat es there's a decision point and you have the power of
maki ng a choice, that obviates -- as a general matter --

t hat obvi ates rei mbursenment for anything that happens
af t erwar ds.

| don't think it's logical for anybody to
conclude that if you're required to have insurance and

there's two ways to do it, that choosing one of the two
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ways is discretionary, in the sense that you | ose

rei mbursenment for something else that you didn't even know
exi sted at the time comes along and says, "This is

sonet hing you have to do because you chose to be

sel f-insured.”

I n other words, you nmde that decision at one
point in tinme; and then years |later, because you nade t hat
deci sion, you're asked to do additional disclosure. The
fact that you could choose one of two required nethods is
not a choice, in the sense that you can't -- you've got to
have i nsurance. That's not the choice. You just have a
choi ce of two nethods, and they picked the cheaper nethod,
and |l ater on they were asked to, in a different code -- not
t he Labor Code -- in the Ed. Code they were asked to
di scl ose sonme i nformati on because they made that choice.

Again, the staff is taking the position they had
for several years and that is, again, if there's sone
choice in there sonewhere, that nmeans it's no | onger a
"shal |" or a reinbursable because you made a choi ce.

In the staff analysis, page 15, they dispose of
this entire issue in a footnote, Footnote 29. This issue

dates back to a case called the City of Merced, which we

argued for several years. |It's gotten to the point now
where staff doesn't even cite the law, they just treat it
as a given, that "discretion” neans no rei nbursenment, down

the |ine.
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First of all, I think it's dangerous for themto
reach a point where they don't even cite the | aw anynore --
they just take it as a given -- | would like themto

continue citing City of Merced even though it's a

depubl i shed case. They can go on citing it. And that they
not di spose of these things in footnotes when it's an issue
of rei mbursenent.

And second today, |1'd like you to agree with the
| ogi cal absurdity of there being any discretion at all and
t he concept of having workers' conpensation. They chose
t he cheaper nethod, and they were asked later to do the
actuarial disclosure. That's one of ny issues.

The second issue -- ny first one was the
col l ective bargaining. The staff has agreed that
col l ective bargaining contracts in force, as of January
1995, cannot be inpacted by subsequent | egislation.

So they are agreeing to reinmbursenment of the disclosure
costs of post-retirenent benefits fromthose contracts.

There's a great deal of the discussion fromthe
Depart nent of Finance that these things were collectively
bar gai ned, therefore, it can't be mandated. The staff cane
down, intuitively, actually indicating that once bargai ned,
you can't back out of it.

|"ve provided sone information -- it's a late
filing. I'msorry, it took me a while to get a hold of it.

But essentially it cites several |aws that supports the
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staff's position that you cannot unilaterally w thdraw
benefits conferred on governnent enployees. It has to be a
mut ual agreenment.

So | agree with the staff on the fact that
existing contracts in 1995 have to be reinbursed for
di scl osure. And since that persists as |ong as the
retirement benefits are paid out, you're talking several
decades, in sone cases. The question | have is -- and
maybe | mssed it -- but | cannot find anything in the
staff anal ysis that addresses these benefits which result
from bargai ning -- excuse ne, contracts bargai ned after
1995. There's no statenent in the staff analysis that |
can find treating that. And it will come up, especially in
the Ps and G s stage.

If you have a collectively-bargai ned contract
that's signed after 1995, what's the treatnent? Is it
rei mbursabl e or not reinbursable?

MEMBER STEI NMEI ER: That's a good questi on.

MR. PETERSEN: So | think that has to be
addr essed.

CHAIR PORINI: Staff?

MR. AVALOS: In witing, | guess | did have the
assumption when | wote this that they woul dn't bargain
away their rights to retirenment, health and wel fare
benefits. But if they did bargain away their rights to

retirement, health and wel fare benefits to the point where
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di scl osure requirenents were not required, then it woul dn't
be a mandate. But | think the assunmption exists that they
woul dn't do that.

MR. PETERSEN: Well, your own anal ysis said they
woul dn't disagree with the concept of bargaining of rights.

Your analysis said that collective bargaining is a
mandate. So | think there should be no distinction between
pre-'95 and post-'95, in that sense. This is just post-'95
is not addressed in the staff analysis.

MR. AVALOS: |If they were to bargain away their
rights for retirenent, health and wel fare benefits, there
woul d be no disclosure requirenments necessary.

MR. PETERSEN: But they bargained the rights
before '95 -- your own staff analysis says to the contrary.

MEMBER STEI NMEI ER: What page, M. Petersen, are
you - -

MR. PETERSEN: I'mtrying to find that now.

That was - -

MS. HHGASHI: Keith -- M. Petersen your
recol l ection are you addressi ng new contracts?

MR. PETERSEN: After 1995.

MS. HIGASHI: After 1995? Not the ones that were
i n existence prior --

MR. PETERSEN:. Ri ght.

MS. HHGASHI: -- to the test claim--

MR. PETERSEN: And | don't think the analysis
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covers post-'94 contracts.

MS. HIGASHI: The anal ysis appears to be very
limted to --

MR. PETERSEN: Pre-'95.

MS. HIGASHI : Ri ght.

MR. PETERSEN: Okay. But there are sone
districts that may have done this post-'94. And the test
claimis silent as to whether that disclosure is
rei mbur sabl e or not.

| just can't assune that it's not. It has to be
treated somewhere.

So | think that the test claimanalysis has to be
anended to cover post-'94 contracts. \Whether you say "yea"
or "nay" | think has to be anmended.

The |l ast issue is actuarial reports. And this
one is kind of tricky. Let nme find the page.

The statute requires an actuarial reported by the
Ameri can Association of -- what do they call it --
Actuarialists or sonmething -- Anerican Acadeny of
Actuaries. And it requires several activities to reach
that report. The staff analysis subtracts fromthat a few

of the activities based on a section of the 1994 audit

manual . It does this in two sentences. Let's see, it's on
my 16. It's under the section, "Production of an Actuari al
Report," page 16.

The second paragraph, under, "Production of an
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Actuarial Report." "The staff partially agrees with DOF's
position and finds that under prior |law, school districts
were required to produce an actuarial report. Staff
reached this conclusion after referring to the State
Controller's 1994 Audit GCuide."

Section 475 of the guide states, "Retirenent
benefits should include anong ot her things actuari al
di scl osures. "

W t hout discussing the nmerits of that concl usion,
procedural ly, for that conclusion to work, the staff has to
decl are the audit guide a mandate.

Are you willing to do that?

MS. HART-JORGENSEN: If | may?

MR. PETERSEN: At |east that section.

CHAIR PORINI: Ms. Hart?

MS. HART-JORGENSEN: Wasn't that covered in one
of the prior clains that you were tal king about, the
package of clainms that we had for the -- | think, didn't
the Comm ssion already find that this was a mandate? This
is one of the clainms that you had.

MR. PETERSEN: Well, this isn't one of m ne.

It's financial conpliance audits.

MS. HART- JORGENSEN:  Yes.

MR. PETERSEN: To make this work in this opinion,
you've got to find that at |east that section of the audit

gui de a nmandate. Are you doing that?
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MR. AVALOS: That was ny understanding, in
referring, with another coll eague that was already done,
t hat the guide was considered a --

MR. PETERSEN: The 1994 Audit Guide was a
mandat e?

MR. AVALOS: It was used in, | think, 97-TC- 19,
and 97-TC-20, it was addressed in those test cl ains.

MEMBER STEI NMVEI ER: I n general .

MR. PETERSEN: Yes, | just want to understand
because it will be inportant |ater.

MEMBER STEINMEI ER:  He can use it later.

MR. AVALOS: That's my under st andi ng.

MR. PETERSEN: So whatever the audit manual is,
you're subtracting fromthe code section, it's because you
found the audit manual to be a preexisting nmandate?

MR. AVALOS: | was -- they were required to do
t hat before this test claimbased on the audit guide.

MR. PETERSEN: Okay, then --

CHAIR PORINI: Ms. Jorgensen?

MS. HART-JORGENSEN: If | can -- whether or not
it was a mandate or not, | think you conpared what was in
exi stence before. And if you |ook at the law, the way we
| ook at mandates |aw, we | ook to see what the | aw was prior
to the enactnment of the test claimlegislation. Prior to
enactment of the test claimlegislation, there was this

gui deli ne, whether or not it's deenmed to be a nmandate or
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not. But it seens to be that was the requirenent.

Therefore, they're looking to see if the test claim

| egislation is a new program or higher |evel of service, a

greater burden to conply with it. So it was for that

purpose that staff conpared it; and also it was brought up
It was addressing the allegations set forth by the

Depart nent of Finance, and addressing the fact of the

actuarial reports.

MR. PETERSEN:. Well, for sonething to be a
requirement, it has to be a | aw, statute or executive
order, which makes it a mandate.

The second issue, of course, is whether it's
rei mbursable. |'mnot asking that question today. |'m
just asking if you' re declaring that a | egal requirenment.

MEMBER STEI NMEI ER: An executive order.

MR. PETERSEN: Are you declaring the audit nanual
a |l egal requirenent?

MR. AVALOS: When | subtract it, this activity
fromthis test claim | was going on the prem se with
comments made by the Departnment of Finance, and them saying
that this was already required of themprior to the test
claimin order for themto do a conplete and proper audit.

In order for themto have the records available for a
conpl ete and proper audit. Oherwi se, their audit would be
i nconpl ete and they woul d be sonmehow penalized or somehow

scrutini zed because of that.
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MR. PETERSEN: Yes, | know. | understand that.

MR. AVALOS: But | guess | did treat it in the
| evel that it was a mandate.

MR. PETERSEN: Yes. But to subtract sonething
froma current nmandate, you have to subtract a prior
mandat e.

MR. AVALOS: Right.

MR. PETERSEN: A prior |egal requirenent.

MEMBER STEI NMVEI ER: Uh- huh.

MR. PETERSEN: So you're saying here today that
the audit manual is a |egal requirenment upon school
districts?

CHAIR PORINI: Ms. Jorgensen?

MS. HART-JORGENSEN: | think as we've indicated
before, it was in a prior test claimas to this issue that
t he Conm ssion had | ooked at the docunent to see if it was
a mandate. And | believe this is one of the activities
t hat was already found to be a nandate in that prior test
claimthat was heard just a few nonths ago. So if you want
tolimt it to just that area, it appears to nme that the
Comm ssion itself found that to be a mandate, part of that
audit gui de.

MR. PETERSEN: So you're saying this section is a
mandate or the audit guide in total is a mandate for this
cl ai nf

MS. HART- JORGENSEN: We're saying, as we | ook at
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this, the Commi ssion did find that portions of that audit
gui de constituted a state mandate.

Sean --

MR. PETERSEN: | understand that, but it's not
cited in here. You haven't got any |egal basis for this
concl usi on.

MS. HART-JORGENSEN: There was a -- it was
conparing existing law -- or conparing the requirenments
that were there.

What is it that you're asking the Commi ssion to
find, specifically?

MR. PETERSEN: If you're saying in this test
claimthat this section of the audit manual, or the audit
manual itself is legally binding upon school districts -- a
| egal requirement to do what it says in the audit nanual.

MR. AVALOS: | nust admit, when | did wite this,
| was deferring to the Departnment of Finance because |I'm
not an expert in this area. So when they pushed -- when
t hey brought comments --

MR. PETERSEN: Nor are they. |It's the State
Controller's Audit Manual.

MR. AVALOS: Right. But it was their comrents
that said they had to do so. This was a preexisting
program | deferred to their knowl edge in this area that
it was a preexisting requirenent. But | was deferring to

them So | think it's better that the Departnment of
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Fi nance addresses this al so.

CHAIR PORINI: M. Robeck, did you have a
gquestion?

MEMBER ROBECK: Oh, | had a comment about the
audit guideline. | think the audit guideline is drawn up
with the consent of the Departnment of Finance, as we well
know. And the position of the Controller and the
Depart nent of Finance has al ways been that the audit
guideline reflects the requirenents of current |aw and does
not make law. |Is that -- that's been the position.

MR. PETERSEN: So we're saying in this test claim
that the audit manual is the |legal requirenent upon school
districts, at l|least this section?

CHAIR PORINI: M. Sherwood?

VI CE CHAI R SHERWOOD: Along that line, in current
| aw, what if we have sone of the |aws go back prior to '75,
or into the sixties and fifties that led to creating this?

MR. PETERSEN: Yes, that, of course, is in the
next step. And | didn't want to address the issue of
rei mbursenment. | just want to be told whether it was a
| egal requirenment of school districts.

VICE CHAIR SHERWOOD: It could be -- it cones
back to the Controller's offices -- legal requirenent and
finance; but that a | egal requirenment based on statutes
t hat may have came into play before '75.

MR. PETERSEN: But, you know, and | don't
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want to sandbag you. The ultimate issue is it's not a
Title 5 regulation; it's a manual. And it's not quite an
executive order, unless you people say it is. And if
you're saying that today, that will be quite useful to us
in other | ocations.

MEMBER STEI NMEI ER: That's an excel |l ent question.

s it an executive order or not?

MEMBER HALSEY: | believe it's just guidance to
hel p them - -

CHAIR PORINI: W actually heard this issue
bef ore.

MS. HIGASHI: Yes. The issue has been before the
Comm ssion. The Comm ssion has made findings regarding the
audit gui des, and the Conm ssion has made rei nbursabl e
mandat e fi ndi ngs based on sone audit gui de provisions.

MR. PETERSEN: And to the contrary, they've
t ossed out advisories that they said were not executive
orders. So | was hoping for sonething clear-cut today.

MS. HART-JORGENSEN: And if | may address, |
think we were tal king about the other advisories before in
the other test claimthat is not the test claimthat is
before us right now They were CDE advisories. It was not
an audit manual. It was CDE advisories. |In fact, they
even had caveat | anguage that they were not to be
consi dered as an executive order, that they were for

advi sory purposes only. And, again, those were set forth
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by the CDE, not by the State Controller's Ofice.

MR. PETERSEN: | think it would trouble one other
constitutional officer to find that you treat their
di fferent advisories differently.

So we're in a quagnire, is why | raise the point.

MEMBER STEINMEIER: It's a good point, though.

CHAIR PORINI: Do you want to continue on?

MR. PETERSEN: Well, if you adopt the staff
recommendation, | guess |I'Il have an answer.

And the other issue | had, of course, was that
t he post-'94 collectivel y-bargai ned contracts. So those
are ny three little blockbuster --

CHAIR PORINI: Al right, questions?

Ms. Steinneier?

MEMBER STEI NMVEI ER: What about the actuarial s?
Many school districts have chosen to use self-insurance;
sonetinmes tiered with a JPA m ght be the next kick-in.
| think we actually have three --

MR. PETERSEN: Catastrophic coverage, yeah, the
whol e bit.

MEMBER STEI NMEI ER:  Right. Sel f-insurance, and
then if that runs out, then you go to a JPA, and then
there's sone state pool you're in.

MR. PETERSEN:. Yeah.

MEMBER STEI NMEI ER: Does the cost of doing this

actuarial report either w pe out the savings benefit from
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being self-insured? O how significant is it? | have no
clue what they --

MR. PETERSEN: My personal experience in San
Diego Unified -- and this is dated by several years --
in San Diego Unified School District, it's hundreds of
t housands of dollars difference. And | think -- while we
have been discussing this claimover the past years,

t hi nk peopl e have been kicking around the nunmber of six to
ni ne thousand dollars for the study. That nmay have been

t he amount that Clovis actually paid for a study, which is
why it sticks in ny head.

MEMBER STEI NMVEI ER: But you don't know how t hat
stacks up agai nst the cost of going out and buying, you
know - -

MR. PETERSEN: Well, San Diego Unified, when I
was working there, if they had bought an actuarial study,
t hey paid 25,000 doll ars agai nst hundreds of thousands of
dol l ars in savings.

MEMBER STEI NMEIER:  So they're still saving
noney? A substantial anount.

MR. PETERSEN:. Enornous anmounts of noney.

MEMBER STEINMEIER: But it is a business
decision, and it could be theoretically changeabl e,
al though it would depend on -- if you were in a JPA, it
woul d depend how tightly that was written, and you may not

be able to opt out w thout sufficient notice.
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MR. PETERSEN: After nmaking the first --

MEMBER STEI NMVEI ER: Conmi t nent .

MR. PETERSEN: -- decision to self-insure?

MEMBER STEI NMEIER:  Right. How reversible is it?

MR. PETERSEN: | don't know that.

CHAIR PORI NI : OCkay, M. Beltram ?

MEMBER BELTRAM : Do school districts use the
State Conmp. Insurance Fund?

MR. PETERSEN: |'m not certain. |'mnot an
expert in this area, but | think sone of the smaller ones
m ght, where it's -- when you self-insure, | know for a
fact that you have to staff the effort, you have to do your
own clains review And | can't see how that -- |'mjust
assum ng, specul ating how that would be cost effective for
a very small district.

MEMBER BELTRAM : \Why do you think we have this
di stinction between self-insurance and --

MR. PETERSEN: Why is it in the |aw?

MEMBER STEI NMVEI ER: Uh- huh, choice?

MR. PETERSEN: | think it's in there because if
you buy insurance, you have a third party estimating your
liabilities, future liabilities. |'mguessing if you self-
i nsure, you're making your own estimate, so that's worthy
of public disclosure, in case you have an insurance agent
on your board.

MEMBER BELTRAM : \Why the reporting requirenent?
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MR. PETERSEN: So you discl ose what you think
your future liabilities will be.

MEMBER BELTRAM : |'m not sure what val ue there
is in that |egislation.

MR. PETERSEN: Well, | can't get to that issue,
whet her the mandate's valuable or not. But if you' ve got
cases going, you're supposed to cost out what you think
they're going to cost in the future and disclose that.

MEMBER BELTRAM : Ri ght.

MR. PETERSEN: And | assunme if you have
i nsurance, they do that for you.

CHAIR PORINI: Al right, other questions of M.

Pet er sen?
M. Bell?
MR. BELL: Good afternoon. Thank you very nuch.
Regardi ng the comments of M. Petersen on

the -- in breaking it down in the three areas that he broke

down; in the first area, regarding self-insuring workers
conp., we concur with the staff analysis.

On the larger issue of retirenent benefits or
health benefits for retirees over the age of 65 and the
reporting requirenents associated with it, we think it's
i mportant to determ ne to what extent providing those
benefits is a state mandate or not. And this is a very
i mportant distinction because as we | ooked at the code, we

did not find anywhere where the provision of health
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benefits to retirees over the age of 65 is required by
state | aw.

CHAIR PORINI: It"'s not.

MR. BELL: The point here is that if a district
has chosen to provide those benefits to retirees over the
age of 65, that was a choice at the local level. It was
not a state requirenent.

Since that is the case, we believe any costs
associated with providing those benefits are not subject to
t he costs mandated by the state as defined in Governnent
Code Section 17514, or XIll B of the Constitution.

Since the provision of the benefits is not
mandated in its inception, we believe the reporting
requi rements associated with providing these benefits, as
requi red, are not mandated tasks. Rather, they are the
rules districts nust follow if they provide these optional
benefits packages.

We al so point out that the | egislative change
resulting in reporting requirements for an optional program
doesn't somehow convert the programinto a state-mndated
program nor does it require provision of a higher |evel of
service.

And finally, we would note that even if a
district is going to have to go through the collective
bar gai ni ng process to either no | onger offer the option to

non-vested future retirees or any other area they want to
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negoti ate regardi ng those health benefits, sinply the fact
that they m ght have to go through the collective
bar gai ni ng process to do that does not change that benefit
into a state-mandated benefit.

So in conclusion, we believe all the costs
associated with this test claimresult froma | ocal
deci sion to provide an optional benefit. There is no state
requi rement to provide it; and, thus, we do not believe it
gener ates state-nmandated costs.

CHAIR PORINI: Al right, questions?

Ms. Steinneier?

MEMBER STEI NMEI ER: | have one for Sean

To the point that M. Petersen was naking about
post-1995 contracts, would you change the | anguage of your
recommendation to reflect that or do you think what we have
here is clear enough, that people would realize in the
process that claimng after that is fine, as |long as we
don't change the -- we don't downscal e the benefits over
time?

MR. AVALOS: | thought it was clear. That's what
my intention was.

MEMBER STEI NVEI ER: Your intent?

MR. AVALOS: The benefits continue on until
t hey' re bargai ned away.

MEMBER STEI NVEI ER: Ri ght .

MR. AVALOS: So every year, two years or three
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years, whenever the contract is negotiated, those benefits
are going to continue on. And only if that next contract
negoti ation period --

MEMBER STEI NMVEI ER: Reduced t henf

MR. AVALOS: -- do they negotiate their benefits
away, which | don't foresee happening. But if they were,

t hat woul d be an instance when they wouldn't provide it.

But it's not |ike separate contracts every two
years. They just kind of flow together and they continue
on.

MEMBER STEI NMEI ER: Yeah, the reality is they're
rolled fromone to the other, and usually scal ed up, and
never down.

Okay, then understanding that, I'd |ike to nove
the staff recommendati on.

CHAIR PORINI: M. Sherwood?

VI CE CHAI R SHERWOOD: One question. |'ve got to
go back to this audit guide and get the question that Keith
brought up. And I'm not sure we've --

MEMBER STEI NVEI ER: Answered it?

VI CE CHAIR SHERWOOD: -- really answered that
guesti on.

And, you know, if | go to page 16 and | | ook at
what the staff had witten up, on production of an
actuarial report hal fway down, and then naybe we go hal f way

down that paragraph "To support this position, DOF cites
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t he SCO audit guide. DFO states that this audit guide is
in accordance with Generally Accepted Accounting Principles
-- GAAP -- which is based upon standards provided by FASB
106. And DOF states that FASB had been in place since
1992."

Well, now, FASB, these are principles. They're
not really statutes. That's where |'m getting confused
here because this gets back to what Keith is saying. You
can probably operate as a financial entity outside of FASB,
but you're going to pay a high price to do it. You're
going to be excomruni cated fromthe financial industry,
basically. You won't get |oans -- da, da, da.

MEMBER STEI NMEI ER: Ri ght .

VI CE CHAIR SHERWOOD: So it's going to be very
difficult to do that. But |I don't --

MR. PETERSEN: It's not a "shall."

VI CE CHAIR SHERWOOD: That's a problem for ne.
VWhat |'m getting back to --

MR. PETERSEN: Well, what this has done is --

VI CE CHAIR SHERWOOD: -- is, do we need to
address this question in a little nore detail?

MR. PETERSEN: Yes, | think they've opened a can
of wornms that they thought they had hamrered down a while
ago.

VI CE CHAIR SHERWOOD: That's my concern.

CHAIR PORINI: So it sounds |like maybe we ought
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to, in caution, hold this item over, get sone clarification
in these areas, and then bring it back.

MEMBER STEINMEIER: On the actuarial? Just on
the actuarial report? 1Is that all we're limting it to?

VI CE CHAIR SHERWOOD: That's my concern.

CHAI R PORINI:  Yes.

MR. AVALOS: What would the direction be
necessary for staff? Because whether it's -- | don't know
if that's a decision the Comm ssion needs to make, whether
the audit guide is a reinbursable state mandate or not. |
don't know.

CHAIR PORINI:  Well, | think we need sone
di scussion within the document to kind of walk out what has
happened with regard to the audit guide and where we're
goi ng here, so we're very clear.

MEMBER BELTRAM : How | ong have you --

MEMBER HALSEY: Can we have some gui dance as to
whet her it's |aw or gui dance?

VI CE CHAI R SHERWOOD: And can we use it, and does
it make sense?

MEMBER BELTRAM : How | ong has the audit guide
been around?

MEMBER STEI NMEI ER: I n existence? A long tine.

CHAIR PORINI: A long tine.

MEMBER BELTRAM : And |'msure it's based on the

| egi sl ation that --
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UNI DENTI FI ED SPEAKER: But it changes everything.
MEMBER BELTRAM : -- the constitutional
| egi slation that sets up the O fice of the Controller.

VI CE CHAI R SHERWOQOD: See, |'m sure, but |I'm not

MEMBER STEI NMEI ER: Only generally.

VICE CHAIR SHERWOOD: | nean, if that's true,
that's fine, but --

MEMBER BELTRAM : Well, generally, you have to
carry out your function.

Yes?

VI CE CHAI R SHERWOOD: You know, | haven't -- it
hasn't been shown to ne, Al, that it is based on that.

MEMBER BELTRAM : COkay.

VI CE CHAI R SHERWOOD: Because | know there's al so
a general association of accounting principles, and some of
t hese are nati onw de.

MR. PETERSEN: It used to be 20 pages | ong; now
it's over 400.

MEMBER BELTRAM :  Yeah.

MEMBER STEI NMEIER:  Slightly nmore conpl ex.

CHAIR PORINI: Ckay, so if that's -- do you have
enough direction, Sean?

MR. AVALOS: Yes.

CHAIR PORINI: Al right. So we'll hold the item

over. Thank you very rmuch.
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MEMBER ROBECK: Just for clarity, are you
addr essi ng whet her the 1994 Audit Guide is an el ement of
your recommendation, of your findings?

MR. AVALOS: What | think | need to address
is -- the question that needs to be answered is whether or
not, based on the research |I'm going to have to do, is
whet her or not the audit guide is considered an executive
order and a state mandate. And if it is, then the staff
analysis will remain the same. |If it's not, then |I'm not
going to be able to subtract out the cost of the audit. |
mean, that's howit would fall. Either it's a nandate and

MEMBER STEINMEIER:  [t's not.

MR. AVALOS: -- the cost of the actuarial report
is subtracted; or it's not, and the cost of the actuari al
report is left in.

MS. HIGASHI: There's also the added issue of
addi ng references into the prior test clains, which
i ncluded the audit guides as part of the test claim which
meant that they were filed as executive orders. And the
Comm ssi on previously addressed those.

MEMBER STEI NMEI ER: To be consistent.

MEMBER BELTRAM : So we'll continue this?

CHAIR PORINI: We'll continue this to next nonth.

Thank you.
MS. HHGASHI: So this analysis would be revised
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and expanded in this section.

MEMBER BELTRAM : Nine is done. Ten is done.
El even is done.

MS. HHGASHI: Itens 9, 10 and 11 are post poned.

MEMBER BELTRAM : Nine, ten and el even?

MS. HI GASHI:  Uh- huh.

MEMBER BELTRAM : So we're at 127

MS. HHGASHI: And this brings us to item 12,
Proposed Anendnments to Paraneters and Gui delines, the Open
Meetings Act. This itemw |l be presented by Shirley Opie.

And let me just add as clarification, this is
Paramet ers and Cui delines now, so we don't need to swear
Wi t nesses in.

MS. OPIE: Good afternoon.

The County of Los Angeles submtted a proposal to
amend the Paraneters and Guidelines to sinplify the
rei mbursement process for Open Meetings Act costs. The
Proposed Paranmeters and Gui delines, as nodified by staff,
allow eligible city, county and special district claimnts
to choose one of three reinbursenent nethods for Open
Meeti ngs Act costs.

The first method would all ow rei mbursenent for
actual costs.

The second nethod would allow claimants to use a
standard time that would be nmultiplied tines the nunber of

agenda items, tinmes the productive hourly rate of the
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enpl oyees involved in the agenda preparation.

The third method would allow claimnts to claima
flat rate of 100 dollars for each neeting.

School and conmmunity coll ege districts would al so
have the option of claimng actual costs of standard tine
or the flat rate. The standard tinmes for agenda itens
woul d be based on enroll nent.

The county devel oped the proposed standard tines
based on sanples of Open Meetings Act reinbursenment clains
filed by cities, counties and special districts with the
State Controller's Ofice. The standard times for the
school districts is based on data collected by the
Educati on Cost- Mandated Network and San Di ego Unified
School District.

Two late filings were received. One is a letter
fromthe State Controller's Office that suggests amendnents
to clarify the calculation of indirect costs. And the
Controller's recommendati ons have been incorporated into
the Paraneters and Guidelines. That letter is basically
just a confirmation of discussions with staff.

And the second late filing is fromGrard and
Vi nson, requesting that the Conm ssion adopt the unit tinme
al | owances suggested in their correspondence of Septenber
6th. And in that letter, Grard and Vinson recomends that
the all owances for school districts with enroll ments of

10,000 to 19,999 be increased from
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15 mnutes to 35 mnutes per agenda item And in those
school districts with [ ess than 10,000 be increased from
ten mnutes to 25 m nutes.

The Commi ssion's regul ati ons encourage the use of
uni form costs. Therefore, staff recommends that the
Comm ssi on adopt the county's proposed anendnents to the
P's and Gs, as nodified by staff.

WIIl the parties please state their names for the
record?

MR. KAYE: Leonard Kaye, County of Los Angel es.

MR. BURDI CK: Allan Burdick. on behalf of the
California State Association of Counties.

MR. M NNEY: Paul Mnney with Grard and Vinson
on behal f of Mandated Cost Systens.

MR. ZEM TIS: Cedrik Zemtis, Departnment of
Fi nance.

CHAIR PORINI: Al right, M. Kaye?

MR. KAYE: Thank you

We certainly agree with the Conmm ssion staff
anal ysis and their recommended version of the P's and G s
amendrment before you today, including all of the standard
tinmes.

I would like just to briefly comment that the
devel opnent of the standard tines was done -- and it only
coul d have been done with the express and very vi gorous

cooperation of the State Controller's O fice and the
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various other state agencies, as well as all the clainmants,
i ncluding a | arge body of the schools.

And that everyone -- | was just given a copy by Paul M nney
-- supports the idea that the amendnent include a unit tine
al | owmance because we're all in favor of this concept.

Qur study was limted to actual clainms filed. W
just | ooked at '95-96; and | believe schools of the
Educati on Cost Mandated Network al so used conputer
printouts provided by the State Controller's Ofice. It
was a very defined population. It was a very exacting
random sanpl e that was selected. And we didn't necessarily
| i ke the nunbers that we counted. But we're not suggesting
that we recount that now or redo it. However --

MEMBER ROBECK: Like Florida?

MEMBER STEI NMEI ER: No nore counti ng.

MR. KAYE: But | don't want to conment on anyone
el se's nethodology. 1'd just like to urge you to adopt
these tinmes. They're very, | think, fair; and they were

done in a scientific nethod.

And | would just like to reserve any opportunity
to coment, w thout comrenting on anyone el se's nethodol ogy
at this tine.

Thank you.

CHAIR PORINI: Al right, M. Burdick?

MR. BURDI CK: Chair Porini and Menbers of the

Commi ssion, Allan Burdick, on behalf of the California
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State Association of Counties.

What |'d like to do is |I'd like to urge you to
take action on this claimtoday either as it was subnmtted,
or if you' re convinced with the amendnent by G rard and
Vi nson, to include that.

This is an itemthat has been worked on by state

and | ocal governnment now for about seven years. And the

i mportance of this particular date is that the filing date
for annual clains is January 15th. And you will not be
neeting again until after that date. And so if you do not
take action today, that will mean there would be no

direction to those people who are currently preparing their
claims as to whether this may be an option for themin the
future or not, or whether they should spend time now going
t hrough and docunenting their actual costs that they have
in preparing their clains and taking sone additional tine.

So what |'d like to do is to urge you to take
action.

| do believe that probably the statistics by
G rard and Vinson probably do nore accurately reflect the
actual time of the smaller school districts. But in
concurring with M. Kaye, we have been dealing with this
for a long period of time. There's been anple opportunity
for everybody to participate. |, too, feel that, you know,
sone of the tinmes probably are underst at ed.

In this case, if you took action w thout doing
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it, you would only |ose one fiscal year, if you were going
to come back and request anendnents, and that would be the
'97-98 fiscal year. And that's why | suggest that we nobve
today and not put this item over.

So either way, | would say that if you feel that
the testinony from M. Mnney is convincing, | would urge
you to adopt it and to adopt those anended staff Paraneters
and Guidelines. |If not, | would urge you to adopt the
Par anet ers and Gui del i nes, as presented, and urge you not
to put this matter over and continue this.

Thank you.

CHAIR PORINI: M. M nney?

MR. M NNEY: Thanks for the set-up.

Comm ssi on Menbers, Madam Chair, | handed out
before you today, it's just a one-page summary of the
arguments which | have previously submtted before the

Comm ssi on and served on interested parties to this matter.

What | wanted to do was reenphasi ze this argunment

here today because | felt that the staff had m sinterpreted

what we had tried to do in one of our filings, that was the
Septenber 6th filing, where we had regenerated sone of the
i nformation and | ooked nore at the current filings to show

that the small er school districts' standard unit tine
al | owance was too | ow.

First and forenmpst, | do. Wat we want to say
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here -- stand here today and say we support the unit tine

al l owances. | think they are in the best interest of al
parties; and probably reduce costs to the state for filing
of cl ai ns.

So we, too, want to encourage you to take action
on this claimtoday.

However, that being said, ny position for
i ncreasing the unit tine all owances for the smaller school
districts is based on the following, and I'lIl be foll ow ng
the material | handed out on the first page. The data that
was used by EMCN to generate the proposed unit tine
al l owmances was taken fromthe '95-96 fiscal year.

As you are all probably very well aware, at that
time this claimwas under very heavy scrutiny by the State
Controller's Ofice, as per legislative nmandate. And the
State Controller had issued a nunber of directives to
school districts that they were only going to allow a small
fraction of costs to be incurred under these clainms. So
the clains filed in '95-96 were filed under the overly-
restrictive guidance of the State Controller.

Cl ai m preparers such as ny client, who represents
a | arge number of school districts in the state, heeded
t hat exanple and filed the clains that were nmuch small er
than they felt were probably allowed for under the
Par amet ers and Gui del i nes.

Obvi ously, we got clarification regarding this
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process fromthe Comm ssion when it reviewed the IRC on the
OVA, Open Meetings Act, claimfrom San Diego |ater, |ast
year and earlier this year, where the Commi ssion pretty
much concluded that limting the time of all the enployees
i nvol ved incorrectly reduced the claim Therefore, for a

| ot of school districts, the prior clains had either been

i nappropriately limted or, in my client's case, they had
filed them inappropriately because they had reduced the
claims to neet the Controller's mandates.

Therefore, looking at this year's fiscal data
Mandat ed Cost Systems, which has over 680 school district
clients and using EMCN s net hodol ogy recal cul ated the
ampunts for the two smaller districts. And if you | ook at
t he bottom of the page, the average of -- the average tine
per agenda item noves up significantly for snmaller
districts: Fromten mnutes to 25 mnutes for those with
enrol I ment of |less than 10,000; and from 15 to 35 m nutes
for those districts from 10,000 to 20,000, essentially.

My concerns for approval today, if adopted as
currently drafted without these changes, is that it pretty
much forces Mandated Cost Systenms to file 680 school
district clains using actual cost, really pretty nuch
def eating the cost savings that we had achi eved by standard
rates. They've | ooked at the '99-2000 data and conpared it
to the unit tinmes presented here and decided that in al nost

every case, they're going to have to file actual costs.
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That, of course, as indicated in the second
bull et, which increased the nandated rei nbursenment claim
for this program and pretty nuch vitiated or defeated the
pur pose.

| just wanted to point out by way of further
exanple, in the material that's submtted in the attachment
is the analysis that we did and EMCN did for determ ning
the rates. But if you look at just, for exanple, the
proposed rates, the difference between a 19, 000-enrol | nent
district is 15 mnutes and a
21, 000-enrol Il ment district is 45 mnutes. That's,
obvi ously, a 30-m nute difference for, you know, a
di fference between a coupl e thousand ki ds.

| don't think there is that nuch of a difference
bet ween those two sizes of districts. And, again, that
woul d support the position | think the smaller districts
ought to be brought up.

Again, I'Il reserve a little bit of tine to
respond to anything the Department of Finance may have to
say.

CHAIR PORI NI :  Any questions?

Al right, M. Zemtis?

MR. ZEM TI'S: Thank you. Cedrik Zemtis,

Depart nent of Finance.
We concur with the staff's proposed anendnents to

the PPs and Gs. Allowing for several options for
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rei mbursing these costs will sinplify the process and all ow
entities flexibility in filing for reinmbursenent.

We are opposed to increasing the tinme all owance.
Local entities already have several options to determ ne
which way they want to file. Therefore, we believe no
changes to the time allowances are warranted. |If the
actual costs is the right amount that shoul d be rei nbursed,
t hey al ready have that option.

MR. MNNEY: |If I may be allowed to comment
further? | forgot one.

CHAIR PORINI: Let ne ask if there are any
guesti ons.

MR. M NNEY: Sure.

CHAIR PORINI: If not, M. M nney?

MR. M NNEY: Sure.

The reason why | ended up bringing this here
today is when we filed our comments with this anal ysis back
i n Septenmber, Conmi ssion staff had interpreted our request
as wanting to increase the nunber of people that were
i nvol ved in the process, not the overall time. And so
their response in rejecting this proposed anendnents was
t hat the productive hourly rate change woul d be reflective
of the changes we were suggesting. But that's not true.
We're suggesting the '95-96, the actual anpunt of tine in
the clainms was nuch |ower than it is.

And if you look at the data subnmitted in the
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attachnments, for exanple, on the first page with districts
of enrollnment of 20,000, the first four colums reflect the
time submtted by EMCN, and the |last colum is the revised
anmount s.

The time, for exanple, of Fairfield-Suisun Joint
School District, the total time clained in '95-96 was 114
hours. The total time claimed in '99-2000 was 1,595. So
there's a significant difference in clainmed tinme. And
that's -- that change -- and that change is reflective al
t hroughout the school districts that we analyzed. And
t hese are the sanme districts, by the way, that EMCN used in
a random sanpl i ng.

CHAIR PORINI: Questions from Members?

MEMBER BELTRAM : Why woul d there be a
correl ati on between the nunmber of agenda itens and the

nunber of students in a district?

MR. M NNEY: Well, | could probably indirectly
respond to that. The larger the district, obviously, the
| arger the adm nistrative body. San Diego, | renenber

during the I RC process discussed that the agenda itens were
generated by essentially three or four different assistant
superintendents. And when you're getting a |large top of
the pyram d, you' re getting a nmuch | arger process to
devel op and revi ew agenda item descri ptions.
MR. BURDICK: In short, layers of bureaucracy.
CHAIR PORINI: Staff, do you have any -- |I'm
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sorry, M. Beltram ?
MEMBER BELTRAM : \When you say "per agenda item"
what does that mean?

MR. MNNEY: |If I could respond --

MEMBER BELTRAM :  Well, it's in your item |
presume.

MR. KAYE: Well, he was using our definition.

MEMBER BELTRAM : That's fine.

MR. KAYE: And this was sonething that was
initially suggested, | believe, by Jim Cunni ngham of

San Di ego Unified School District.

We had originally tal ked about per page and so
forth.

MEMBER BELTRAM : Yeah.

MR. KAYE: But we all felt it was the fairest
possi bl e measuring unit to tal k about agenda itens.

MEMBER BELTRAM : Well, okay, let's --

MR. KAYE: As long as you exclude fromthat the
repetitive itenms --

MEMBER BELTRAM : Boi l er pl at e.

MR. KAYE: -- that kind of thing, yeah.

MEMBER BELTRAM : And that is excluded?

MR. BURDI CK:  Yes.

MR. KAYE: Yes.

CHAIR PORINI: Al right, other questions,

coment s?
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Staff, did you want to nmake any comment on this
proposal ?

MS. OPIE: | would just say that | think, you
know, all along, that, you know, the idea was for the
claimant's representatives to get together and agree on
what the amounts woul d be.

| think, you know, M. Mnney is bringing forward
sone, you know, information that reflects nore current
claims than what was used in the prior surveys. And, you
know, | think it's pretty nmuch up to the Commi ssion to
deci de whether or not to go with the nore current data, as
suggested by M. M nney, or, you know, stick with what was
done.

Anot her option is to adopt it the way it is. And
if that conmes to pass, where the costs are higher, there's
al ways the option of amending the P's and G s again

CHAIR PORINI: A question for staff; they do have
the ability now to claimactual costs?

MS. OPIE: Correct.

CHAIR PORINI: So that they would not be
di sadvant aged; right?

MS. OPIE: Except that, as M. M nney points out,
that, in some respects, that defeats the purpose. And, you
know, everybody was pretty adamant about continuing to have
that option to claimactual costs, if they felt |ike the

standard tines did not reflect their true costs.
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CHAIR PORINI: M. Sherwood and M. Beltram ?

VICE CHAIR SHERWOOD: | think it would be rather
difficult, though, to nove ahead with this proposal w thout
having staff take a look at it. W were just presented
this today. And | think we -- there are two options here.

And if we nove into the node of rehearing this again,
we're going to go far beyond the cutoff dates here that
have been nentioned by M. Kaye.

CHAIR PORINI: M. Beltram?

MEMBER BELTRAM : Madam Chair, for M. M nney,
since we just got this; why would there be that nuch
difference in the nunber of items claimed, under the revise
the fromthe original? Wat had changed between the
revised -- the total hours on the original list and the
revised list?

MR. MNNEY: Prinmarily because of your decision
in the RC for San Di ego, where the -- if you'll recall,
the Controller had limted San Diego's claimto the
top-five-paid enployees; and the Comm ssion said, no, that
was an inappropriate way to do that because there were nore
people involved in the mandated activity. And | think Jim
had said in one particular instance, there were 30 or 40
peopl e invol ved.

So when the clainms were properly conpiled, when
all the departnents, the assistant, sonmetines general

counsel, assistant sups., secretaries, all the people that
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are involved are actually accounted for in the conpilation
of these mandated activities, the ampunt of tinme is
i nsignificant.

MEMBER BELTRAM : |'m just amazed that d endal e
goes from 195 hours to 2,173 hours. That's a substanti al
change.

MR. MNNEY: |f you look at some of the clains in
95 for some of the large districts, the total time for
Pormona Uni fied School District, 39 hours. They totally
unrepresented their claimback in '95-96.

CHAIR PORINI: M. Kaye?

MR. KAYE: Ms. Porini, if | my just add a
clarification? This anmendment was filed, | believe, well
over two years ago. And at that tine the '99 to 2000-year
data didn't even exist. And we all sat around a table,
claimants, | believe including M. M nney and so forth, and
we all agreed that we would use '95-96, which was the date
of the current year at that point in tinme.

And | think one of the things that should
absolutely be pointed out -- and again, | don't want to be
seen as argui ng agai nst the proposition that our schools
receive nore noney as opposed to | ess noney -- but as
strange as it seens, | feel duty-bound to indicate that our
study was based upon actual clainms filed with the State
Controller's Ofice. It was not based upon a hypotheti cal

claimfor sone actual costs.
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And | don't believe that the sanples that were
conducted for this other thing were actually filed -- or
nost of them-- | don't even think it's the deadline yet to
file those claims with the State Controller's Ofice.

So basically what we're |ooking at is a
hypot hetical sanple, in the sense that the Auditor,
Controll er, or whoever signs off and certifies those clains
for schools, | don't believe they've been officially
conpl et ed.

CHAIR PORINI: M. Robeck?

MEMBER ROBECK: Thi s net hodol ogy begs of
sunsetting a particular set of standards and revisiting
them at sone point in the future.

MR. BURDICK: It can be revisited at any tine.

CHAIR PORINI: Right.

MEMBER ROBECK: You know, to try and redo what
we've -- you know, all the interested parties have
participated in and staff is involved, | think is
i nappropri at e.

| think we need to go ahead with what the staff
has recomended, and then revisit the issue as we go
t hrough a consultative process again, sonetinme in the
future, rather than try and redo what, you know, the fruits
of what all this |abor has produced.

CHAIR PORINI: Was that a notion?

MEMBER ROBECK: That is a notion.
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MEMBER STEINMEIER: 1'Ill second that.

MR. M NNEY: Just one point in closing.

CHAIR PORI NI :  Just one nonent.

We have a notion and a second.

Di scussi on?

MEMBER STEI NMEI ER: Yeah, | want to -- even
t hough it actually would help nmy district a whole |ot,
because |' m under 10,000 -- still understanding the
realities of the tinmetable is ticking, and a | ot of work
was done previously, with all due respect, M. M nney --

MR. M NNEY: Sure.

MEMBER STEINMEIER: -- it's kind of the eleventh
hour here. And fortunately we're we're not slamm ng the
door in your face permanently. W can go back and | ook at
maybe some nore recent data and get sone real close
nunbers.

| woul d support M. Robeck's proposition that we
take this internediary step, approve this, and invite you
back to nmodify it, if you can justify it.

CHAIR PORINI:  Comment, M. M nney?

MR. M NNEY: Okay. | see where this is going but
| do have to indicate nyself in one regard. The prehearing
conference which | attended where the information by EMCN
was first submtted was not a consensus building, it was a
pl ace where | was first handed the information.

VWhen | left the neeting, we submtted coments in
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Septenber, rejecting the information in which staff
msinterpreted it. So just as a point of indication, |'ve
been trying all along to get it corrected up to this point
in time, so --

CHAIR PORINI: Al right, we have a notion and a
second.

Is there further discussion from Menbers?

May | have roll call?

MS. HI GASHI: Ms. Hal sey?

This is -- | take it, this is a notion to adopt
the staff recommendati on.

MEMBER HALSEY: The staff reconmendation?

MS. HHGASHI: We'll cone back to you

MEMBER HALSEY:  Yes.

MS. HHGASHI : M. Lazar?

MEMBER LAZAR: Aye.

MS. HIGASHI: M. Robeck?

MEMBER ROBECK: Aye.

MS. HIGASHI: M. Sherwood?

VI CE CHAI R SHERWOOD: Aye.

MS. HIGASHI: Ms. Steinneier?

MEMBER STEI NMEI ER: Aye.

MS. HHGASHI: M. Beltram ?

MEMBER BELTRAM : Aye.

MS. HI GASHI: Ms. Hal sey?

MEMBER HALSEY: Aye.
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MS. HIGASHI: Ms. Porini?

CHAIR PORINI: Aye.

MS. HI GASHI: Thank you.

MR. BURDI CK: Thank you very much

CHAIR PORI NI :  Thank you.

MEMBER STEI NMEI ER: More caffeine for Hal sey.
Wuld you like it intravenously, Heather? W could get a
line up for you.

| under st and.

MS. HHGASHI: This brings us to the last item on
t he agenda that's remaining. It's Item14. No votes are
required fromyou.

Very briefly, it is a summary of our workl oad.
Some of you nmay note our workl oad appears to be fairly
stabilized. 1'd like to just note for the record that
claimnts have informed ne that we should be receiving
probably anywhere fromsix to a dozen new test claim
filings within the next six to eight nonths.

CHAIR PORINI: Nonetheless, | would like to
conplinment staff publicly on working down the backl og.
| think that claimants will acknow edge that we've been
getting through a ot of old issues, and I think you' ve
done a great job. So for all of our staff, thank you.

MS. HI GASHI: Thank you.

(Appl ause)
MS. HHGASHI: I'd like to introduce two of our
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new staff to you today.

First, I'd like to introduce Victoria Soriano.
Victoria has just started with us, but she's had a very
qui ck introduction to the agenda bi nder preparation, and
she probably knows all the tabs on every exhibit in your
bi nders.

Next, 1'd like to introduce Shannon Sim | ai
Shannon comes to us fromthe Departnent of Toxics. And
she's working in the staff services anal yst capacity. And
wel cone.

CHAIR PORI NI :  Thank you.

MS. HHGASHI: The only points I'd just make are
t hat the next agenda is for the neeting in January next
year. It is listed as a tentative agenda in the Executive
Director's report.

We have nmade a couple of changes to it just based
on today's actions.

On Decenber 21st, Comm ssion staff will be
hol ding an off-site nmeeting, and it would be the first, |
believe, that the Comm ssion staff has ever had. So I
encourage you not to call us on that day.

CHAIR PORINI: You'll get the answering nachi ne.

MS. HHGASHI: Well, we will have our cell phones,
so we will be checking nessages.

CHAIR PORI NI :  Ckay.

MS. HHGASHI: And |1'd also like to note that we
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did pl ace

next year.

our first

t he hearing cal endar in your agenda binders for

CHAIR PORINI: Al right, so just for the record,
heari ng next year --

MS. HHGASHI : |Is January 25th. And we are

awai ting confirmation that we will be in the sane hearing

room

MEMBER STEI NMEI ER: | have a question
CHAIR PORINI: M. Steinneier?
MEMBER STEI NMEI ER: Notici ng next Decenber,

you are scheduling, at least tentatively, the meeting for

the 20th. That's --

MS. HHGASHI : Well, that's why | wote
"tentative."

MEMBER STEI NMEI ER: Oh.

MS. HHGASHI: We usually wait until we got
closer. But so far, since |'ve been here, we've only had

speci al neetings in Decenber.

Chri st mas.

CHAIR PORI NI : Ckay, all right.
MS. HHGASHI: Are there any questions?
Thank you very nuch.

MEMBER BELTRAM : | hope you all have a nice

CHAI R PORI NI :  Absol utely.

MEMBER BELTRAM : Happy New Year and hol i days.
MEMBER STEI NMEI ER: Ever ybody.
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MEMBER BELTRAM : Everybody.

MEMBER STEI NVEI ER: You guys, too.

CHAIR PORINI: Al right. | wll announce now
that we're going to adjourn into closed executive session
pursuant to Governnent Code Section 11126(e), to confer
with and receive advice and | egal counsel for consideration
and action, as necessary and appropriate, upon pendi ng
litigation listed on the published notice and agenda and
Governnent Code Sections 11126(a) and 17526, to confer on
personnel matters |listed on the published notice and
agenda.

MEMBER ROBECK: And all audiences will be quizzed
on that statenent.

CHAIR PORINI: That's right.

(The Conm ssion nmet in executive closed session from
2:20 p.m to 2:42 p.m)

CHAIR PORINI: Al right, we are going to
reconvene our mneeting after closed session and report from
the cl osed executive session that the Comm ssion net
pursuant to Governnent Code Section 11126(e) to confer with
and receive advice from |l egal counsel for consideration and
action, as necessary and appropriate, upon the pending
litigation |listed on the published notice and agenda, and
Governnent Code Sections 11126(a) and 17526, to confer on
personnel matters listed on the published notice and

agenda.
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Wth that, if there's no other business to cone
before the Comm ssion, we are adjourned.
Thank you.
MEMBER STEI NMEI ER: Happy hol i days, everybody.
See you next year.
(The hearing concluded at 2:43 p.m)
--000- -
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